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1. Introduction
The universality of the franchise is important not only for nationhood and democracy. The
vote of each and every citizen is a badge of dignity and of personhood. Quite literally, it says
that everybody counts. In a country of great disparities of wealth and power it declares that
whoever we are, whether rich or poor, exalted or disgraced, we all belong to the same
democratic South African nation; that our destinies are intertwined in a single interactive
polity.2
In this much-quoted passage, Justice Albie Sachs eloquently recognises the importance of the
right to vote in South Africa and that there is something remarkably powerful and moving about
the voting process and sense of worth it accords to every South African. Yet, increasingly, there
is a sense in South Africa that simply having the vote once every five years is not sufficient for
ensuring a vibrant democracy. This is so particularly for the vast majority of South Africans who
are poor and some of whom appear, at least partially, to be losing faith with the formal political
structures of the state. Protests have erupted around the country against the poor delivery of
services by the government and the failure of representative structures adequate to address the
needs of the poor.3
In this paper, I wish to focus on this particular problem in South Africa – and that has arisen in
many developing democracies around the world – concerning the frequent failures of
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representative institutions adequately to represent and address the interests of the poor. After
exploring some of the underlying reasons that have been advanced to explain this political
science phenomenon, I shall conclude that a simple form of representative democracy rooted in a
right to vote – whilst important – is not sufficient to lead to an adequate representation of the
interests of the poor. The current expressions of participatory democracy in South Africa also
cannot solve this problem. In part III, I focus on the recognition of fully justiciable socioeconomic rights in many modern constitutions. In this section, I contend that, suitably interpreted
and given effect to, they offer one means of correcting the flaw in representative democracy that
leads to the systematic under-representation of the interests of the poor. In the last section of the
paper, I seek to illustrate this political dimension of socio-economic rights through an analysis of
some of the case law on the subject in South Africa. I highlight several possibilities that socioeconomic rights offer to correct flaws in the current political system: the under-representation of
particular interests and classes; correcting power imbalances; and requiring responsive
governance. I conclude by reflecting on the manner in which, at least partially, socio-economic
rights can be seen as a species of political rights and how this contributes further to breaking
down the division between different classes of rights.
II: Democracy and the Interests of the Poor
2.1 The Poor in Developing Democracies
Theoretically, representative democracy requires a responsiveness by politicians to the electorate
in order to remain in power.4 In developing country contexts, there tend to be large numbers of
people who suffer from the deprivation of the most basic socio-economic resources.5 In South
Africa, for instance, in 2011, 46 percent of South Africans (or 23 million people) lived below the
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poverty line of R620 per month.6 This means that almost a majority of South Africans fall into
the category of being very poor. Conceptually, democratic theory would suggest that in such
situations (particularly, where a majority of people are poor) and in countries where the poor
have the right to vote for representatives, their interests should be strongly addressed through the
democratic system. Political rights thus would be a vehicle through which the poor can, through
democratic means, gain recognition for and advance their interests in improved socio-economic
well-being.
However, in practice, the relationship between representative democracy and the interests of the
poor is a much more complex one.7 Dreze and Sen have shown, for instance, that democracies
generally do not have famines: since governments are to some extent accountable to the people,
they organise their affairs in such a way that they do not run out of food.8 Yet, in a recent book,
the same authors provide a comparison of how India and China have fared on a range of
indicators relating to the improvement of the economic conditions of the poor. On almost all the
indicators, China has done considerably better than India despite its not being a democracy.9
Though the vast majority of Indians are poor by any measure and constitute the majority of the
electorate, their interests have often failed to attract the attention and priority they might deserve
from their own elected representatives.10
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A similar trend can be discerned in other developing countries in the Global South. In Colombia,
the parliament has often failed to address the lives of those who are worst off, leading to a severe
skepticism of representative institutions.11 Similarly, in South Africa, although there is
considerable social spending on the poor, there remains no universal social security net, a major
backlog in the provision of housing, sub-standard conditions in public hospitals and schools and
much else.12 At some level, this situation calls for explanation: whilst the poor do indeed have
political rights and often the power to shape governments, their interests often appear not to
attract the priority and dedication that could be expected given that power. This is what I term
the ‘representation gap’: the gap between, on the one hand, the exercise of political rights by
those who are poor, (their theoretical political power) and, on the other hand, the relative
attention and priority elected representatives afford to thier interests (their practical power).13 I
shall now investigate a few possible reasons for this phenomenon.14
2.1.1 The Poor as a Political Interest Group
One problem that arises is to constitute the poor as a coherent and powerful political interest
group with distinct interests of their own.15 People who are homeless, for instance, will often be
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difficult to organise into a common set of interests or social movement: they come from a wide
range of disparate backgrounds and are not concentrated in one geographic location, being
dispersed across a large country such as South Africa. Relatively successful movements have
often been largely local in nature, being unable to achieve the benefits of a full national scale
movement.16 Moreover, the needs and priorities of poor people are diverse: some people may be
focused on acquiring homes; others focus on ensuring their families have enough to eat; others
prioritise needs such as schooling and health-care. It thus becomes difficult to create a strong,
distinct political interest group of the ‘poor’ which addresses all these intersecting issues. There
is therefore no organised, coherent powerful constituency of the ‘poor’ to which elected
representatives need to be responsive.
2.1.2 Resources and Power
The very condition of being poor means that individuals lack access to considerable financial and
material resources. Political organisation, even at the local level, involves the use of some
economic resources; trying to develop a national scale often requires access to much larger
amounts of money.17 The lack of resources often translates into a power differential between
those with significant resources and those without. In turn, this impacts upon the ability of the
poor to have their concerns heard and responded to. As Gilens argues, ‘[t]here has never been a
democratic society in which citizen’s influence over government policy was unrelated to their
financial resources’.18 One important consequence of a lack of resources is the inability
adequately to monitor elected officials for failures to represent the interests of those who elect
them. Taylor-Robinson identifies the ‘stark difference in the capacity to monitor and in the tools
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available for sanctioning unacceptable performance’ as a key challenge for representational
democracy in developing countries.19
2.1.3 The Representation Problem and Elites
The above quote indicates a structural problem with representative democracy itself.
Representative democracy is based on individuals electing representatives to give expression to
their interests, and those representatives being responsive to those who elect them.20 Yet, a major
problem that arises in this context is often the lack of identity of interests between the
representatives and those who vote for them.21 Representatives tend to be middle class or
become middle-class (once elected) which often places a distance between themselves and their
poorer constituents. Representatives thus often lack the same interests of their constituents and
fail to give effect to them. TSR Subraiman, a cabinet minister in India, expressed this problem
when he stated that: "[v]ery few, if any, of the ministers had any interest in developmental
matters or in the economic or social transformation of India. Genuine alleviation of poverty, and
upliftment of the rural masses, was the last thing on their minds. Their only interest was their
own future - aside from feathering the nest." 22 A similar problem has been experienced in Latin
America where 86 percent of respondents in a major survey of 18 Latin American countries felt
that politicians were not interested, or very little concerned in their interests.23
2.1.4 One-party Dominant Democracy
Societies that come from traumatic pasts where grave injustices took place often have difficulty
in developing true multi-party democratic systems. The movements that liberated the country
and helped form the new order often are elected as the ruling party and they remain in that
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position for many years after change has taken place.24 Large segments of the electorate
struggles to change affiliation from the liberation party even when it is underperforming, with
the result that it is often largely guaranteed a victory in elections for a lengthy period of time.
The Congress Party in India has ruled (in some cases with a coalition) for 49 years out of the
66 years of Indian democracy. The African National Congress in South Africa is now in its 20th
year and has just been re-elected with a majority of 62 percent. In these circumstances, there is
no real fear of losing power which allows the ruling party to avoid being truly responsive to the
needs of the poor (or other parts of the electorate). Moreover, often the party itself becomes such
a dominant force in the polity that can undermine independent institutions – such as the judiciary
and chapter nine institutions in the South African context - that are meant to check the power of
the majority party.25 Such parties may also have control over grants that poor people rely on as
well as access to economic and job opportunities. In such systems, it thus often becomes
‘personally very costly for a poor person to try to sanction policy work that does not represent
their interests’.26 One-party dominant democracies thus require close attention to the institutional
structures of government and doctrines of constitutional law to ensure that true democracy is
preserved.27
2.2 Is Participatory Democracy a Solution?
In the last section, we saw that there are a range of structural reasons why, even where the poor
are the majority of citizens and have a constitutionally entrenched right to vote, their interests do
not necessarily receive the weight and priority they should in government legislation and
policies. In addressing this problem, one possibility is to move beyond a representative model of
democracy alone to one that includes more participatory elements. Indeed, the Constitutional
Court of South Africa has recognised that
24
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[t]he democratic government that is contemplated is partly representative and partly
participatory, is accountable, responsive and transparent and makes provision for public
participation in the law-making processes. Parliament must therefore function in
accordance with the principles of our participatory democracy.28

The court goes on to say that ‘[p]articipatory democracy is of special importance to those who
are relatively disempowered in a country like ours where great disparities of wealth and
influence exist’.29 In the particular case in question, the legislature was held to be under a duty to
take steps ‘to afford the public a reasonable opportunity to participate effectively in the lawmaking process’.30 This involves two aspects: there is a duty to provide meaningful opportunities
for the public and a duty to ensure that people have the ability to take advantage of these
opportunities.31 Apart from the context of developing new legislation, post-apartheid South
African statutory law has in many cases required consultation with local communities
surrounding local government matters and the delivery of services.32

It is no doubt important that individuals are able to be heard in the process of legislative or
executive decision-making. Yet, there are several factors that render this process once again less
than effective in ensuring that the interests of the poor receive the attention and priority they
deserve. First, it is important to consider the balance between representative and participative
aspects of South African democracy. In Merafong Demarcation Forum v President of the
Republic of South Africa33, a majority of the Constitutional court made it clear that—

28

Doctors for Life international v Speaker of the National Assembly 2006 (6) SA 416 (CC) para 116.

29

Ibid para 115.

30

Ibid para 129.

31

Ibid.

32

See, for example, section 78 of the Local Government: Municipal Systems Act 32 of 2000 where community
consultation is required in the context of deciding upon mechanisms for service delivery.
33

2008 (5) SA 171 (CC)

8

being involved does not mean that one’s views must necessarily prevail. There is no
authority for the proposition that the views expressed by the public are binding on the
legislature if they are in direct conflict with the policies of Government. Government
certainly can be expected to be responsive to the needs and wishes of minorities or
interest groups, but our constitutional system of government would not be able to
function if the legislature were bound by these views. The public participation in the
legislative process, which the Constitution envisages, is supposed to supplement and
enhance the democratic nature of general elections and majority rule, not to conflict with
or even overrule or veto them.34
The majority of judges in Merafong, whilst stressing that the legislature must be open to the
views aired in public consultations, also ultimately recognised that final decision-making would
be in the hands of elected representatives and that they were not bound by what emerged in
public consultations. This holding ultimately gives priority to representatives and executive
officials to determine which legislation to pass or policy decisions to make. Whilst public
participation may allow the interests of the poor to be voiced, it is ultimately their representatives
who must translate what they hear into legislation, policies and effective programmes. Given the
representation gap identified above, there is once again likely to be a structural problem in
ensuring the interests of the poor are adequately addressed and prioritised. The Merafong case is
a good illustration of this problem: despite clear opposition from most of the people in the area to
being transferred from the Gauteng province to the North-West province, the government
proceeded to do so.
There are many other problems with the manner in which public participation has been
conceived in South Africa (and many other developing countries) at present. Many of the
problems arise from the way in which formal public participations proceedings are conceived
and operate, struggling to give expression to the interests of those who are not organised.35 The
34
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agenda for participation in public consultation meetings is also often already set by the
legislature and executive without hearing what people in fact wish to speak about.36 Hearings can
only feasibly be held in one or two places per province and the financial ability of some poor
people to reach those sites is doubtful.
If those who are poor reach the participation forum, public consultation may often take place on
technical matters (such as the structure of the provider of services) and on national policy matters
rather than on the concerns facing the poor.37 To be able to engage actively in the public
participation process as it is currently conceived, often requires having access to computers and
documents. It also may require a reasonable level of education in order to engage meaningfully
with laws which is often lacking in particularly poor areas of developing countries. In Latin
America, 55 percent of respondents in the 2005 Latinobarometro poll agreed that ‘politics is so
complicated that people like us often do not know what is happening’.38 With 11 official South
African languages, the language of consultation is important. Consultations, however, often only
occur in English.39 The diversity of interests and perspectives amongst the poor also needs to be
recognized but can prevent a particularly strong lobbying group from arising in specific
matters.40
For these reasons (and others), it does not seem at present that the formal participative
democratic elements in South African democracy will themselves succeed in solving the
representation gap. A range of factors render the current structures of participative democracy
not wholly effective in both giving voice to the poor and ensuring that their interests are
adequately addressed and prioritised. Of course, it may be possible to introduce reforms to the
institutional structures aimed at the improving the structures of representative and participatory
democracy such that they operate better in addressing the interests of the poor. I shall not
36
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consider these possible political reforms in this paper but instead turn to the possibilities that
constitutionalised social rights hold for addressing the representation gap identified in this
section.
III Socio-Economic Rights: a Political Justification
The South African Constitution expressly includes in its Bill of Rights entitlements to have
access to adequate housing, to sufficient food and water, to health-care services and to social
security. In this section, I want to articulate what I term a political justification for these rights,
and for their enforcement through judicial review. There are several other justifications that have
been offered for these rights, whether on the basis of corrective justice for historical wrongs (in a
country like South Africa) or distributive justice to ensure resource distribution meets the most
pressing needs of individuals and thus treats them with equal importance.41 The justification
provided here is not meant to discount these other important reasons for social rights; rather, it
seeks to explore and develop a dimension of socio-economic rights that is often ignored: namely,
their political role in ensuring that representative democratic institutions adequately address and
prioritise the interests of the poor.
3.1 Socio-Economic rights and Political participation
There are different types of political justification for socio-economic rights. One common
argument is that the protection of socio-economic rights is a necessary condition for the
democratic participation of the poor; in other words, for political rights to be exercised by the
poor, it is necessary to ensure that the material conditions of their deprivation are addressed.42 As
stated in this way, in its sweeping form, there appear to be two major problems with this claim.
The first difficulty is that it is simply not true to empirical experience that there is a necessary or
sequential relationship between the realisation of social rights and the exercise of political rights.
South Africa’s recent election in 2014 had a turnout of 74 percent of the electorate with over 18
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million people voting.43 Many of those who voted live in conditions of grinding poverty which
indicates that poor people participate in elections even where their social rights are largely not
realised. Poor people also often organise political structures to represent their interests despite
not having their socio-economic interests realised.44 The second difficulty relates to a circularity
problem inherent in this argument. The claim is that it is necessary to realise socio-economic
rights of individuals in order for them to participate in democratic politics. Yet, for many poorer
individuals, the very point of participation in democratic politics is to ensure that their socioeconomic rights are realised. If participation is partly about ensuring the socio-economic
interests of the poor are a strong factor in democratic politics, the full realisation of those
interests cannot be an absolute necessary condition for participation in the first place.45
It thus appears that, if this kind of argument is to succeed in a more general manner, we need to
consider alternative, more plausible formulations. It could perhaps be argued that this claim may
be salvaged if we consider people suffering from severe levels of desperation: if a person is
starving and ravaged by the illnesses of malnutrition, they may well not be able to vote or
participate to any meaningful degree in politic organisation. Where extreme deprivation
translates into severe physical harms, this would indeed hamper and often prevent participation.
Such a line of reasoning appears to be plausible and would support the claim that political rights
require the government to guarantee at least a minimum core threshold of social rights that
ensures individuals are free from the general threats to survival.46 It does not, however, alone
require much more than this and thus cannot justify why socio-economic rights are formulated in
the Constitution (and internationally) as providing an entitlement to an ‘adequate’ standard of
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living which presumably goes beyond such a low minimum and requires a higher standard of
provision to enable individuals to live a decent life.47
Sandra Liebenberg defends a more nuanced version of this form of political justification for
social rights. She claims that political participation will not be equitable unless it addresses ‘the
material conditions that impede such participation’.48 She argues that ‘[p]overty and the multiple,
intersecting forms of inequality in South Africa profoundly affect, not only people’s survival,
health and psychological well-being, but also their ability to participate on equal terms in the
shaping of our new democracy’.49 Courts can play a significant role in providing protection for
these material conditions as well as in being sites of deliberation on the content of these rightsbased guarantees. The constitutionalisation of socio-economic rights thus represent a
commitment to ‘ensuring that all have access to the social services and economic resources
necessary for participation as equals’.50
Liebenberg does not argue that social rights are necessary for participation per se; her focus is
the notion of participation as equals. In developing her account, she draws on the work of Nancy
Fraser who articulates the wider ideal of parity of participation in social life.51 For Fraser, what
matters is the ability of an individual to participate as a ‘peer in social life’, as ‘full partners in
social interaction’.52 There are three elements to this: there is the dimension of recognition which
requires addressing ‘institutionalised patterns of cultural value that constitute one as
comparatively unworthy of respect or esteem’53; there is dimension of redistribution: ‘equal
participation can be impeded when some actors lack the necessary resources to interact with
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others as peers’; 54 and, finally, there is the dimension of representation which relates to whether
political decision rules and boundaries help facilitate parity of participation.55
There is some plausibility to the claim that those who are struggling with inadequate housing and
health-care, insufficient food and water will not be able to participate on equal terms in
democratic politics as those who need not worry about these problems. This may arise both from
sources relating to recognition – where the contributions of the poor are not adequately valued –
and from those relating to redistribution – where the lack of resources of the poor translates into
reduced abilities to participate politically.
Nevertheless, there remain a number of difficulties with Fraser’s argument in this context which
particularly relate to the specification of what it means as an ideal to participate as equals. First,
Fraser seems to consider such equal participation as the key social justice ideal. It may be
questioned whether equal participation, whilst no doubt valuable, captures the full range of
individual interests in living well including as Honneth points out self-realisation.56 Secondly,
the ideal appears to be under-specified: what exactly is involved in equal participation? Fraser is
concerned to identify a number of social, economic and political factors which no doubt
contribute towards inequality in the ability to participate in social life. However, is equality of
participation a viable and realisable ideal given the wide range of individual differences?
Consider, for example, a middle-class person who has the characteristic of being shy and
introverted. If such a person finds it difficult to attend public meetings and is terrified to speak in
such fora, can s/he be regarded as participating as an equal in discussions that ensue? There
might be some social obligation to create methods of participation which address such
psychological barriers yet are there limits to this and how do we judge when equality is reached?
This example illustrates the problem of developing the notion of participation as equals to render
it more determinate and to prevent it from being so expansive that it is impossible for any society
to realise.
54
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Finally, in the context of social rights, it is no doubt clear that some resources would be
necessary to participate as equals but how much is required? Fraser’s notion certainly seems to
be more demanding than protection for survival interests alone but would seem to require a high
level of equality in the distribution of resources in a society.57 This raises questions as to whether
it provides an appropriate theory with which to conceive of socio-economic rights which are not
meant to determine fully the distribution of resources in a society but rather to specify a
threshold below which individuals should not be allowed to fall.58 Moreover, it would seem
inappropriate to grant judges power of judicial review to determine the full distribution of
resources in society according to such a vague ideal.59 Without further specification and
development of this notion, this rationale for protecting social rights cannot be regarded as
entirely successful.
3.2 Social Rights as a Substantive Focus for Political Representation
Whilst the above forms of justification for social rights have some force, I wish to make a
different political argument for social rights in this paper. I contend that the inclusion of socioeconomic rights in a constitution is (partially) designed to address some of the flaws of formal
representative and participative democracies that were identified above. In particular, the
recognition of justiciable socio-economic rights in a bill of rights is an attempt substantively and
institutionally to address the representation gap and to ensure the fundamental interests of the
poor are given the attention and priority that they deserve. I now elaborate upon these claims.
3.2.1 Substantive Interests
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Constitutions embrace both substantive values and institutional arrangements: the constitutional
rights enshrined in the bill of rights are a reflection of the substantive values that a society holds
dear. The entrenchment of fundamental rights entails that they are not the subject of ordinary
democratic politics and are provided with special protection. These rights protect the important
substantive interests of individual members of the political community to ensure their freedom,
well-being and participation in those communities. A bill of rights is thus meant to be a guide to
the substance of democratic politics. It is generally accepted that democratic majoritarian bodies
must ensure that the legislation and policies that they develop do not violate these fundamental
rights.
However, I would suggest that the bill of rights is not simply there as a constraint upon
majoritarian institutions. It also actively sets part of the programme for representative
government. The South African Bill of Rights is explicit about this: section 7(2) reads that ‘the
state must respect, protect, promote and fulfil the rights in the Bill of Rights’. This language
implies that the state is not merely bound by negative obligations to ensure these rights are not
violated; instead, it also has positive duties actively to realise these rights.60 This is highly
significant in that it means that the legislative and executive goals and objectives are, at least
partially, set by the requirement to realise the rights in the bill of rights. Far from having a wideranging discretion conferred upon them by the electorate, representatives are themselves already
required by the bill of rights to take a certain set of substantive interests seriously and to ensure
that they are realised.
This is true of course in connection with all rights in the Bill of Rights. Some rights such as the
right to have access to information (section 32) expressly envisage legislation being passed to
realise them. Importantly, some of the key socio-economic rights in the Constitution provide that
the ‘state must take reasonable legislative and other measures, within its available resources, to
achieve the progressive realisation of this right’.61 Whilst the focus of many courts decisions has
been on the limitations these provisions envisage on what the government is required to do, it is
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important not to lose sight of the fact that these sections impose an affirmative obligation on the
state to take ‘reasonable legislative and other measures’. The Constitutional Court has confirmed
that this implies that legislative measures alone will also not be sufficient. The government has a
duty to develop programmes to ensure these rights are realised.62 The bill of rights thus places
the interests of those lacking these basic needs at the heart of the legislative and executive
programme and requires that they be adequately addressed.
3.2.2 Institutional Possibilities
The mere inclusion of these rights in a constitution cannot be regarded as sufficient. The
problems South Africa has encountered in ensuring the interests of the poor are adequately
addressed and prioritised through democratic institutions shows that it is necessary to identify
and develop a range of institutions and structures that can attempt to correct for these problems.
The Constitutional Court in the Glenister case held that section 7(2) of the Constitution ‘imposes
a positive obligation on the state and its organs “to provide appropriate protection to everyone
through laws and structures designed to afford such protection”. Implicit in section 7(2) is the
requirement that the steps the state takes to respect, protect, promote and fulfil constitutional
rights must be reasonable and effective’.63 In meeting these obligations, it is important to
consider the institutions currently set up by the Constitution and their possibilities for addressing
the representation gap.
3.2.2.1 Democratic political possibilities
I have argued in the first part of this paper about the deficit of majoritarian institutions in
ensuring the rights of the poor are adequately addressed and realised. Whilst this requires that we
look beyond majoritarian institutions given various structural failing, it does not mean that we
should not consider how they can better function adequately to represent the interests of the
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poor.64 There are institutional arrangements currently that hamper the participation of the poor:
consider, for instance, the requirement that a large deposit must be paid to register as a political
party and that this is forfeited if the party fails to garner a seat in parliament.65 Such a
requirement effectively excludes those who are poor and unable to muster the required finance. It
could easily be dispensed with and increase participation in the party political system.
Furthermore, the Constitutional Court’s insistence in a recent case on the importance of internal
party democracy can also help bolster the participation of the poor.66 If the branches which are
close to the people can truly function democratically (and not be manipulated), they could help
ensure that representatives are elected who are responsive to the interests of the poor. Moreover,
consideration should also be given to reform of the electoral system: a mixed
constituency/proportional representation system may assist in ensuring that representatives are
more accountable to the people who elect them. These are just some of a range of possibilities
which exist for democratic structures to address the current representation gap.
3.2.2.2 Courts
Some of the systematic problems with representative (and participatory) democracy in dealing
with the poor suggest that majoritarian institutions alone will not always be adequate to ensure
their interests are given the attention they deserve. The courts are one crucially important
mechanism for doing so. In the South African constitutional system, they have been given the
power of judicial review to ensure conformity of legislation and executive conduct with the bill
of rights. The judicial enforcement of socio-economic rights is often challenged as lacking
democratic legitimacy.67 However, in fact, the converse may be the case: through ensuring
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majoritarian bodies address the fundamental interests of the poor, courts can contribute to
democracy rather than undermining it.68 Whilst courts are not representative institutions in South
Africa, this is precisely their advantage. Socio-economic rights mandate judges precisely to
correct for defects or blind-spots in representative democracy that lead to the systematic lack of
adequate engagement with the interests of the poor. In this way, courts ensure that the poor are
represented in the structures of power, and thus contribute towards a more complex democratic
ideal.
Whether they are the institutions that are best placed to correct for the democratic deficit in
relation to the poor, is a matter for debate. The doctrines employed by the judges can be better or
worse at assisting the poor; similarly, procedural mechanisms can facilitate or hinder access to
the judiciary. Judges have expertise in the field of protecting fundamental rights and their
professional training should enable them to recognise failures of the other branches in protecting
the most fundamental interests of the poor. However, there is also a distance between the
experience of judges and that of poorer individuals: judges generally are reasonably well-off
individuals whose life experiences may be far removed from those of the poor. Their class
interests may also not be served well by too expansive a jurisprudence on socio-economic rights
which could involve a greater tax burden on the middle classes. Whilst judges have, in some
contexts, shown the ability to rise above these concerns, these reasons suggest that they too will
not be the single panacea for addressing the representation gap.
3.2.2.3 Chapter nine institutions
Outside the traditional institutions of the legislature, executive and the judiciary, South Africa
has established a number of institutions to support constitutional democracy. These institutions,
too, can play an important role in ensuring that the socio-economic interests of the poor are
adequately addressed. Two institutions are particularly important in this regard. The Public
Protector is designed to investigate conduct of the government for any impropriety or
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prejudice.69 This institution plays an important role in ensuring that the governmental sphere is
free of corruption. It also assists where individuals are denied social benefits through
inappropriate exercises of discretion or flaws in the administration system. It has proved
effective as one of the mechanisms whereby those who are poor can address their grievances
with state organs through being accessible and inexpensive.70
In the Grootboom case, the Constitutional Court specifically mentioned the role of the South
African Human rights Commission in monitoring and reporting on the extent to which the state
had met its housing obligations to provide for those in desperate need.71 A body such as the
human rights commission has a number of advantages over courts: it need not simply react to
human rights violations but can also proactively investigate and report on the extent to which
rights are being realised. The recognition that the interests of the poor and vulnerable are often
not adequately addressed through the democratic process provides an important justification for
the diligent exercise of their powers. They can conduct research and highlight where in fact there
are shortcomings in state policy and the interests of the poor are not adequately being addressed.
Whilst courts have stronger enforcement powers, ‘softer’ forms of power can also help improve
the importance placed on the needs of the poor in the democratic system.
3.3 Conclusion: the Importance of Multiple Sites of Influence
I have not exhaustively considered the various institutions of government and civil society that
can help remedy the representation gap. The media would also, for instance, be crucially
important in determining the manner in which the interests of the poor are discussed and
highlighted in society. The key issue I wish to emphasise is that the South African Constitution
appears to have recognised the insufficiency of representative democracy alone for protecting the
poor and has sought to adopt a more direct approach through placing constitutional obligations
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on a wide range of government bodies directly to address the interests of the poor. Importantly,
there are multiple actors that are tasked with addressing this problem and a wide range of sites of
enforcement. Those in powerful positions in society will usually lack an identity of interests with
the poor and vulnerable. This is a problem facing a wide range of institutions including courts
and chapter nine institutions. Having multiple actors can help correct for this problem: the actors
in the multiple bodies will have divergent functional roles and also lack a direct identity of
interests.72 Strong clear entitlements of the poor in a bill of rights can also help direct the
attention of these institutions to ensuring that their interests are addressed them adequately
through representative institutions.
4. The Political Dimension of Social Rights in the Constitutional Court
I now turn to focus on one of these institutional mechanisms, namely, the South African
Constitutional Court and its role in correcting for defects in the majoritarian political system
through its jurisprudence on social rights. My emphasis here is on demonstrating the manner in
what I term the ‘political’ dimension of social rights has been explored, that is, the extent to
which they have sought to correct for instances where representative and participatory
democratic structures have failed adequately to address and prioritise the interests of the poor. I
also seek to consider, in the second part of this section, shortcomings in the jurisprudence of the
court and some procedural and substantive changes that could help render the judicial
enforcement of socio-economic rights more effective in addressing the problems identified in
this paper.
4.1 Addressing the Democratic Deficit
4.1.1 Constituting Vulnerable Groups
A number of the cases before the Constitutional Court have addressed questions of deep
vulnerability in segments of society that do not naturally have a political voice. In the first part of
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the paper, we saw the difficulty of constituting poor people as a distinct political interest group,
whose interests are clustered together and thus become political significant in the democratic
sphere. Socio-economic rights have functioned to enable vulnerable individuals and groups to
have a voice.
The Grootboom case dealt with a group of individuals whose circumstances were described as
follows:
‘A quarter of the households of Wallacedene had no income at all, and more than two
thirds earned less than R500 per month. About half the population were children; all lived
in shacks. They had no water, sewage or refuse removal services and only 5% of the
shacks had electricity. The area is partly waterlogged and lies dangerously close to a
main thoroughfare. Mrs Grootboom lived with her family and her sister’s family in a
shack about twenty metres square.’73
After moving to a different piece of land which was ear-marked for a private development, these
people were evicted and landed up on a field with only plastic sheeting to protect them from the
driving winds and rain of the Western Cape. The fact that this was a relatively small group of
people and they were extremely vulnerable meant that it was difficult to render their plight an
urgent matter for the government. Given the fact that homeless people are dispersed throughout
South Africa attempting to cluster this group together to increase their political influence is
extremely difficult.74
The inclusion of a right to have access to adequate housing placed the protection of the interests
of these people as a foundational matter of constitutional law. The Constitutional Court
recognised that this right places an obligation upon the government to design and implement a
reasonable programme that is designed to give effect to these housing rights. The existing state
housing programme was declared to be unconstitutional in that it did not ‘provide for relief for
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those in desperate need’.75 The court held that the state was obliged to devise a programme that
provided relief to those ‘who have no access to land, have no roof over their heads, and who are
living in intolerable conditions or crisis situations’.76 The court here essentially creates a
particular class: those who lack land and are homeless and requires the state to address their
interests and needs.
A similar point can be made about the Treatment Action Campaign case.77 The case concerned
the availability in the public health system of a drug (known as neviripine) which had been
shown to reduce the transmission of HIV from mothers to their children at birth. The government
had decided to restrict the availability of the drug to particular research and training sites in each
province despite its being made available for free by the manufacturer. The problem with this
approach was expressed by the court as follows: ‘what is to happen to those mothers and their
babies who cannot afford access to private health care and do not have access to the research and
training sites?’78 The court found that there was no good reason for the restriction of the drug to
these particular sites and declared the government programme in this regard unconstitutional. It
stated importantly for our present purposes that:
it must be kept in mind that this case concerns particularly those who cannot afford to pay
for medical services. To the extent that government limits the supply of nevirapine to its
research sites, it is the poor outside the catchment areas of these sites who will suffer.
There is a difference in the positions of those who can afford to pay for services and
those who cannot. State policy must take account of these differences79.
This case allowed the interests of the most vulnerable in this context – those who could not
access the drugs at the research and training sites – to become the focus of the attention of the
court which highlighted the unjustifiability of current government policy in this regard. The
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judgment also serves to highlight the vulnerability of those living with HIV. Given the power of
the majority party in South Africa’s one-party dominant democracy and the weakness of these
vulnerable groups, purely political means had not succeeded in ensuring that government policy
address the needs of those who already had HIV and those children at risk of contracting it. The
court decision forced the issue and the order firmly required the government in a reasonable
manner to address the health-care needs of HIV positive mothers and their children.
The last case I wish to consider in this regard is Khosa.80 This case dealt with the entitlements of
permanent residents to social grants such as old age pensions and child support grants.
Permanent residents were in a particularly vulnerable position within the democratic process in
that they were not entitled to vote and political parties had no self-interested reason to address
their needs as it would not affect their electoral support. The court stepped in and found that the
exclusion of permanent residents from having access to these benefits was unjustifiable and
unconstitutional. The impact of the denial of their right to social security was severe: the court
accepts that the lack of such means of support entailed that they are ‘relegated to the margins of
society and are deprived of what may be essential to enable them to enjoy other rights vested in
them under the Constitution’.81 Interestingly, in relation to the remedy, the court did not leave it
up to Parliament to amend the relevant statutes: instead, it reads the words ‘or permanent
residents’ into the relevant statutory provisions, thus extending the reach of the relevant grants to
this group. The court in this instance may be better placed than Parliament to address the rights
of permanent residents given that they lack a say in the election of representative parties: nonmajoritarian procedures are thus vital in addressing the interests of those who are vulnerable and
are structurally excluded from the democratic system.

4.1.2

Accountability and the Shifting of Policy

The South African Constitutional Court has focused its approach to the adjudication of socioeconomic rights firmly on two important prongs: first, the government is required to develop a
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programme that addresses the rights in question and, secondly, such a programme must be
reasonable.82 This approach importantly requires other branches of government to demonstrate
what steps they have taken to realise meet the specific rights of the poor and to provide sound
reasons for what they have done. Having to attend to the reasons for their approach can
encourage self-reflection on the part of the government but also expose weaknesses in current
approaches.83 Two cases illustrate the manner in which there has been a policy shift in response
to litigation on these questions.
In Grootboom, as we saw, the court found a fatal defect in the government’s housing programme
in that it did not provide for those, who in the shorter-term, needed temporary or emergency
housing due to the desperation of their living conditions. Importantly, four years after the
judgment, the government passed an emergency housing policy (known as Chapter 13 of the
Housing code). The code itself, whilst not fully adequate, attempts to respond to the defect and
identified in Grootboom and expressly references the decision as being a catalyst for the drafting
of the new policy.84
Similarly, in the Mazibuko case, the court had to consider the reasonableness of the amount of
water provided for free by the Johannesburg municipality to individuals in a poor community –
namely, 6 kl of water per household per month. The court characterised the reasonableness
challenge as requiring ‘government to explain the choices it has made. To do so, it must provide
the information it has considered and the process it has followed to determine its policy’.85 The
court went on to say the following:
[i]f the process followed by government is flawed or the information gathered is
obviously inadequate or incomplete, appropriate relief may be sought. In this way, the
social and economic rights entrenched in our Constitution may contribute to the
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deepening of democracy. They enable citizens to hold government accountable not only
through the ballot box but also, in a different way, through litigation..86
O’Regan here expressly recognises the relationship between important function socio-economic
rights can play in holding the government to account for the policies it adopts. As a result, the
litigation process may itself lead to the government becoming more responsive to the needs of
the poor and vulnerable who are challenging its policies. In the Mazibuko case, the government’s
policy in relation to free basic water had evolved over time and became increasingly flexible to
make provision for extremely poor households to acquire an additional allocation of water.
O’Regan J lauded this development:
‘If one of the key goals of the entrenchment of social and economic rights is to ensure
that government is responsive and accountable to citizens through both the ballot box and
litigation, then that goal will be served when a government respondent takes steps in
response to litigation to ensure that the measures it adopts are reasonable, within the
meaning of the Constitution.’87
The Mazibuko case – although denying the relief the applicants sought - thus demonstrates the
role litigation can play in enhancing the accountability and responsiveness of the government to
the concerns of the poor.
4.1.3 Power and Participation
Traditional civil and political rights are often understood to protect individuals against a state
that is very powerful. Socio-economic rights also play an important role in shifting the power
balance in society: between the state and the individual as well as been powerful private actors such as corporations and landowners - and those whose rights they affect. The Constitutional
Court has developed a line of cases in the context of evictions which have required those in
powerful positions to engage with individuals before taking action that harms their fundamental
rights.
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The first case to address this problem in some detail was PE Municipality v Various Occupiers.88
The court in this case placed great emphasis in its finding that the eviction in question was not
just and equitable on the failure of the municipality to listen to and consider the problems of the
occupiers in this case. The court highlighted the need for there to be mediation between the
municipality and the occupiers before they are evicted. It states further that ‘[w]here the need to
evict people arises, some attempts to resolve the problem before seeking a court order will
ordinarily be required.89 The interests of the poor are not simply to be disregarded in any
eviction context: it is necessary to enable them to participate in a process that seeks to resolve the
matter amicably.90 These ideas lead in the Olivia Road91 case to a fully-fledged doctrine that,
prior to eviction, those seeking the order must engage meaningfully with the occupiers to try and
reach a win-win solution. The court placed quite onerous obligations on the municipality to
engage with the occupiers even if they are reluctant:
‘People about to be evicted may be so vulnerable that they may not be able to understand
the importance of engagement and may refuse to take part in the process. If this happens,
a municipality cannot walk away without more. It must make reasonable efforts to
engage and it is only if these reasonable efforts fail that a municipality may proceed
without appropriate engagement’92
At the same time, the court recognises that this process is designed to facilitate the democratic
participation of the poor in matters that affect them. The court states that ‘[p]eople in need of
housing are not, and must not be regarded as a disempowered mass. They must be encouraged to
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be pro-active and not purely defensive. Civil society organisations that support the peoples’
claims should preferably facilitate the engagement process in every possible way’.93
The political branches in these cases operated in a heavy-handed manner without properly
considering the interests of the poor. Socio-economic rights have been interpreted in these
contexts to create processes that enable the poor and vulnerable to participate and represent their
own interests in a process of engagement with the government. The courts have also sought to
address the power imbalance by requiring that the government in such a process be responsive to
the needs and interests of the poor.94
4.1.4 Bureaucratic Inertia
At times, the harm that arises for individuals comes not through active and deliberate violations
or neglect but through bureaucratic logjams that creates an inertia which seems almost
impossible for the ordinary citizen to circumvent. The right to vote in an election every five
years is powerless to assist in such a situation. Even a formalised participatory process of
consultation can struggle with such inertia. The intervention of an external body like a court can
be critical in dealing with such a problem. An issue of this nature arose in Nokotyana v
Ekurhuleni Municipality.95
The case dealt with an application for one ventilated pit latrine per household and high-mast
lighting by people living in the Harry Gwala informal settlement in Gauteng. The municipality
had initiated a process to upgrade the informal settlement to a formal township which would
enable it to provide the services the occupants desired. It had sent a proposal to the provincial
minister (MEC) who had failed to take a decision in this regard for three years. The case related
to the obligations of the municipality to provide services in the interim period prior to a decision
being made about the formal upgrading. The court did not find that the municipality was under
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an obligation to provide temporary services but essentially found that the delay by the MEC was
unacceptable. It stated:
The rights of residents under Chapter 13 are dependent on a decision being taken. The
provincial government should take decisions for which it is constitutionally responsible,
without delay. A delay of this length is unjustified and unacceptable.96
In a rather unprecedented move, counsel for the MEC apologised to the court for the delay and
then was prompted by the court to turn to members of the community in the gallery of the court
and apologised again in their language, isiXhosa. The court attempted to break the bureaucratic
logjam through ordering a decision to be made within 14 months. The case once again illustrates
the difficulty for poor and vulnerable citizens to deal with a deadlock in complex governmental
decision-making procedures. Legislative and constitutional frameworks that enable their interests
to enter court can help compel a shift which in turn allows those very interests to be addressed.
4.2 Shortcomings and the Need for Reform
I have thus far highlighted several ways in which social rights can essentially act as forms of
political rights: they can enable the interests of the poor to be better addressed in the decisionmaking of democratic branches. Courts, it has been argued through an analysis of the above
examples, can help correct for failures in the democratic process adequately to represent the
interests of poor. Despite some of the important possibilities these examples open up, it is also
clear that court mechanisms could function even better in performing their role of dealing with
the representation gap. In this last section, I briefly consider three issues which would assist in
this regard: improved access, clearer entitlements and more robust remedies.
4.2.1 Access
One of the major difficulties for courts to act as vehicles for the interests of the poor lies in the
barriers they face in having access to these institutions. Courts require a high level of education
to navigate the structures and processes of the law and good quality legal representation is
generally expensive and out of reach of the poor. There are a number of organisations offering
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pro bono services but these are often over-stretched and cannot deal with the wide range of cases
that arise. There are often long delays in court processes which render them unattractive to those
seeking short-term relief to address urgent needs. Some of these issues have played an important
role in limiting the impact of the socio-economic rights in the South African constitution in the
last 20 years.
There are, however, models that have been experimented with elsewhere which can assist in
significantly improving the ability of the poor to reach courts. One particular mechanism stands
out, namely, the ‘tutela’ action in Colombia. Under article 86 of the Colombian Constitution,
1991 an individual whose ‘fundamental constitutional rights’ are threatened or violated by an
action or omission of a public authority may file a ‘writ of protection’ or tutela action with the
courts, requesting the immediate protection of their right. The writ involves an expeditious
procedure: judges have a deadline of ten days within which to reach a decision. Judges also have
the discretion to fashion remedies necessary to protect these constitutional rights. This action has
led to a large number of individuals being able to gain access to the courts as well as to speedy
remedies being granted. Where systemic questions have been seen to arise, a large number of
tutelas are grouped together and the court can declare an ‘unconstitutional state of affairs’. In this
way, individual actions can lead to more systematic changes. The case dealing with internally
displaced people illustrates the manner in which a very marginalised and weak political group
could approach the courts in significant individual numbers and eventually lead to an order that
sought to make systemic changes in their position.97
4.2.2 Entitlements
A further difficulty for the poor in having their interests addressed adequately by the courts has
been the doctrinal approach adopted by the South African Constitutional Court. The court has
focused on the question of whether a government programme developed in relation to a
particular right is reasonable. The court has developed a range of different factors that help
determine reasonableness which involve wide-ranging enquiries that implicate a number of
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empirical and normative considerations. To succeed in an action based on socio-economic rights,
poor people need to be able to show that the government programme supposed to cater to their
needs is unreasonable. This requires the ability to make sophisticated arguments with adequate
empirical support which often lies beyond the resources of poor people and their legal teams.
Moreover, the complexity of the reasonableness enquiry renders it difficult for the poor ‘to
predict in advance whether litigating positive rights obligations bears any prospect of success’.98
The court’s approach could perhaps explain the relative paucity of litigation surrounding these
issues (compared to India or Colombia, for instance) in a country faced by so much dire need.
For socio-economic rights to function adequately as a corrective for the failures of the
democratic system in relation to the poor, courts need to be prepared to offer some understanding
of the content to be attributed to these rights. That will enable poor and vulnerable people (as
well as their legal teams) to have some certainty as to what these rights may offer them. It also
will enable them to show in a clearer and more transparent way where they are being infringed.
Attention also needs to be paid particularly to ensuring that socio-economic rights jurisprudence
recognises the urgency and priority some needs should take over others in government policies
and programmes.99 As with the tutela action in Colombia, procedural issues are also vitally
important and must be tailored to ensure accessibility to the courts. Courts, for instance, should
only require the poor and vulnerable to demonstrate that their rights have been violated. The
onus of proof should then fall upon the government to show that their programme is reasonable
as they have the greater resources and capacity to do so.
4.2.3 Remedies
It is important that the purpose of ensuring the interests of the poor are adequately addressed by
political branches is realised in the remedies granted by courts. We have seen how the
Constitutional Court has constructed innovative remedies such as engagement orders which
attempt to achieve this purpose. The court has in general, however, preferred weaker remedies
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which encourage rather than compel political branches to pay more attention to the interests of
the poor.100
It is arguable that a stronger approach may often be called for and that the court should continue
to experiment with different remedies that can give effect to the rights in question.101 The
Grootboom remedy, for instance, was so weak that it was unclear what specific action the
government would have to take to address the problem that was identified with its housing
programme. Whilst the declaration of invalidity eventually did lead to a new emergency housing
policy, even the latter policy arguably failed adequately to address the interests of those who are
suffering from extreme homelessness.102 A clearer indication of what the government was
required to do as well as some supervision of its actions in this regard would have been more
effective in ensuring that these interests of the homeless were adequately addressed. The
Constitutional Court does not regularly use structural interdicts, for instance, which would assist
in ensuring that its orders are implemented in a manner that addresses the core democratic
problems raised in this paper.

5. Conclusion: Social Rights as Political Rights
The argument of this paper has been that social rights should partially be conceived as a species
of political right. I sought to explore the possibilities that justiciable socio-economic rights offer
to ensure that the poor can participate and that their interests are adequately represented in the
decisions of representative institutions. I sought to show how the constitutionalisation of these
rights places the interests of the poor as an important priority within the political system; it was
also argued that multiple institutions are necessary to ensure these rights are enforced and to
address the problem of ensuring adequate representation of the interests of the poor. I sought to
show, in the last part of the paper, how social rights have in fact already begun to function in this
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manner through examining the role of courts specifically in adjudicating socio-economic rights.
An attempt was made to re-read some of the Constitutional Court cases to highlight the political
rights dimension of these social rights cases. I then sought to consider some changes in the court
system and approach which would enable them to perform this function even better in the future.
This paper further contributes to breaking down the traditional division between civil and
political rights and socio-economic rights. The literature has often addressed the socio-economic
dimensions of civil and political rights;103 yet, it is rarer to find a defence of social rights that
connects them so intimately with the very core justification for political rights. This paper does
not seek to contend that this is the only form of justification or their only dimension. Through
highlighting the importance of this function of judicially enforceable social rights, however, it
can be seen that far from harming democracy, they in fact contribute to maintaining its very
integrity. The participation and representation of the poor is a difficult and fundamental problem
that must be addressed in all democracies: the robust enforcement of socio-economic rights can
be one prong in developing an adequate solution.
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