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ABSTRACT
Perhaps the greatest trouble with constitutional drafting is its tendency to look backward, at the
country’s own political and legal history along with international comparative sources. This makes it
difficult for provisions to have a textual basis for modern technologies. While such technologies must
be dealt with, they are often brought in by judges who can be unprepared for such technological
analysis. This paper provides a history of “influential” constitutions and the circumstances that brought
about privacy and search and seizure provisions, along with drafting recommendations that will
alleviate this problem for future drafters.
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INTRODUCTION
In the Fall of 2012, at an event at Rice University, the United States Supreme Court’s Chief
Justice John Roberts barely hesitated when he was asked what the biggest challenge for the Court
would be in coming years. There would be no more difficult project for the Court than taking a bill of
rights, drafted at the end of the 18th century, and applying it to modern technology. 2
This is no major surprise, as, while it may sound flippant, life is quite different today than it was
in 1787, at the creation of America’s foundational legal document. While no area of modern life is
immune from the differences, technological advances have changed some considerably more than
others.
What are the lifestyle differences? To start, population estimates put the current population of
the United States at approximately 320 million. 3 This compares to just over 3.5 million in the first
census in 1790, of which only approximately 80% were free citizens, able to enjoy the rights of the
constitution. 4
Even the populations themselves were extremely different. In the 2010 census 80.7 % of
Americans resided in urban areas. In sharp contrast, in the first census taken in 1790, that number was
just over 5%. 5 Even the 5% is high compared to what we currently think of as urban areas as much of
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the population of the young nation’s largest city, Philadelphia, was, in fact, agricultural, rather than
what we would think of as “urban workers.” 6
This is, of course, only one arena. A comparative study of populations and lifestyles in 1787
versus one in 2014 would be a series of books and is well outside this particular article’s purview. Put
simply, life is different and technological advances have exacerbated that difference in several
important arenas.
These differences in life and technology have a profound effects on the constitution’s easy
applicability, written by individuals who experienced life in 1787 rather than 2014.
In one often maligned example, the idea of life time tenure for federal judges takes on a
completely different meaning when one looks through a historical lens. In 1787 the average life span of
an individual was around 36 years. 7 That has more than doubled in the intervening centuries to over 78
years. A recent study calculated that from 1971 through 2006 the average age of appointment for a
Supreme Court justice was 53 and the average age of retirement was 79, totaling 26 years on the
bench. 8 For an individual to serve 26 years while fitting into the 1787 average life span they would
have to don the robe at 10, an interesting prospect at the very least.
Technological advances have not only caused people to live longer, they have also changed the
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machinery of everyday life that those interpreting the constitution must contend with. A common
argument of American gun control advocates is that even if the second amendment to the US
constitution guarantees an individual right to a gun, the founders could not possibly have envisioned
the sheer killing power of modern weaponry. While the constitution was drafted in the context of
muskets, long-rifles and single-shot pistols, 9 today’s legally available semi-automatic weapons, capable
of shooting at least three shots in under a second, 10 would be so unrecognizable as to be a completely
different technology, rendering an analogy of the technology experienced by the long-gone founders
near irrelevant on the topic.
While the change in average individual lifespan and gun technology have created tremendous
constitutional difficulties, perhaps the most prominent area in which technological advances have
created interpretive difficulty and awkward analogy is in search and seizure and privacy law through
the fourth amendment to the US constitution. While the amendment protects “persons, houses, papers,
and effects” it must now often contend with digital communications stemming from an ever changing
technological environment.
It is now possible to communicate with individuals in all corners globe in fractions of a second,
whether it be through textual conversations such as email, text message or any number of applications
designed specifically for that purpose, sound through phone or other applications or video, also through
phone or a wide variety of applications. This compares to 1787, where it could take up to two weeks for
a letter to travel from New York to Philadelphia, 11 a distance of just over 100 miles that can not only be
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traversed with communications immediately, it can be driven in well under two hours if the message
were meant to be delivered in person.
The American constitution is, of course, an anomaly, lasting some 227 years and counting. The
mean lifespan of a constitution worldwide is 17 years since the American document came into effect.
Only 19% of constitutions will last half a century while 7% will be replaced after one year. The mode,
or most commonly occurring length of a constitutional regime, is one year. 12
There was a time where the age of the American document was recognized, however, the
discussion of American constitutional principles was still necessarily the centerpiece of any
comparative discussion of constitutional rights and structure due to its wide ranging influence on
drafters and analysts alike. According to recent analysis, this era is past. Not only has the document’s
normative appeal begun to wane, with no less an American constitutional scholar than Supreme Court
Justice Ruth Bader Ginsburg stating that she would look elsewhere, specifically to South Africa or
Canada, 13 if she were drafting a constitution today, but the empirics bear it out.
In a recent article entitled The Declining Influence of the United States Constitution, Professors
David S. Law and Mila Versteeg come to an important conclusion, both for rights-related provisions
and basic structural components of modern constitutional drafting. “Whether the analysis is global in
scope or focuses more specifically upon countries that share historical, legal, political, or geographic
ties to the United States, the conclusion remains the same; The US Constitution has become an
increasingly unpopular model for constitutional framers elsewhere.” 14 The pair goes on to analyze
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South Africa’s constitution, the Canadian Charter of Rights and Freedoms, the Indian constitution and
Germany’s Basic Law for international influence.
Outside of the American constitution, of the regimes analyzed by Law and Versteeg, the
German Basic Law, originally promulgated in 1949, is the oldest, nearly quadrupling the mean length
of constitutional regimes while the Indian constitution is only a year younger. Canada’s Charter of
Rights and Freedoms, also a subject of Justice Ginsburg’s comments, was drafted in 1982, nearly
doubling the average length of a constitutional regime. The youngest of the constitutions analyzed by
the pair, and also a favorite of Justice Ginsburg, is the South African constitution, which, at 20 is long
in the tooth compared to the mean, even while much of the founding generation is still alive and in high
ranking government positions.
The age of “influential” constitutional regimes is of course, predictable. A constitutional regime
does not become internationally influential by dying within the first decade or joining the scores of
other such documents that cannot make it through a calendar year.
Taking the youngest of such regimes, while Law and Versteeg cast some doubt on the empirical
influence of such constitutions, the doubt cast on South Africa’s founding legal document’s
international influence seems to be more of causation than correlation. The pair states that “South
Africa’s initial movement into the constitutional mainstream in the mid-1990s reflected domestic
adoption of global standards, as opposed to domestic influence upon global standards.” 15 However, the
pair concedes that in the decade that followed wholesale constitutional change in South Africa, “the
world’s constitutions drifted somewhat” in the direction of South Africa. While this clearly does not
prove influence, there is anecdotal evidence of South Africa’s constitution playing a role in the drafting
of other such documents.
In analyzing Kenya’s constitution of 2010, itself sharing the title of “most progressive”
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constitution on the continent with South Africa’s foundational legal document, Cornelia Glinz called
the resemblance between the two “striking.” 16 She went further, stating that Christina Murray, a South
African Professor and constitutional scholar, had been on the Kenyan Committee of Experts and had
tremendous influence. While such anecdotes do not prove a global importance, the idea that an
“influential” constitution was drafted recently enough that scholars and members of the drafting
generation can play a role in drafting other constitutions leaves an international role to be played,
whether the role is played is or not.
This is important, as tremendous technological changes can happen within a very short period
of time. The two decades of modern South African constitutionalism or 17 year mean time frame for
constitution change can provide for extraordinary change to ordinary lifestyles, including the
technology in common usage, that results in changes to the means and type of interpersonal relations
and communications between individuals.
Take, for example, Facebook, now a global phenomenon boasting more than 1.3 billion users,
nearly two-thirds of whom use the site daily. 17 The site was created in 2004, ten years ago. Its
messaging system, allowing users to communicate directly with each other was launched a mere four
years ago. Skype, a video and audio messaging program that allows users to connect with others across
the globe without the previously prohibitive costs, is comparative old, at 11 years old. Twitter’s 140
character communications have only been around for eight years, founded in 2006. Snapchat may have
been the fastest riser in prominence over the past few years, both in users and in the zeitgeist, due in
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part to legal issues surrounding the social media site’s security, and it is an infant, only three years old,
founded in 2011. There is little doubt that by the time this article reaches publication countless new
social media sites or means of communication will have come and gone, perhaps even with a new “next
big thing” that will stick around for some time.
The boon of technology forces constitutional regimes that were designed based on the ordinary
lives and technology of the day to fit in, sometimes awkwardly, advancements in how people
communicate.
Put perhaps more simply, and at the risk of being overly obvious, technology exponentially out
paces constitutional drafting, whether that be the average constitutional regime of 17 years or the
longer lifespan of constitutions that are deemed “influential.”
This is the root cause of necessarily awkward analogies that, while sometimes leading to
decisions most believe to correct policy-wise, are difficult to square with a grounding in a document
drafted by those that would be wholly perplexed by new technologies.
For this reason it is vitally necessary to draft a constitution knowing that if the document is even
remotely successful, technology will change well before the regime is replaced. This makes it
necessary for constitutional drafters to work to ensure that the decision whether to include a new
technology is not left solely to the whims of often unelected and unprepared judges but constitutional
drafting and elected or informed bodies provide as much guidance as possible for future legal decision
makers.
This article will proceed thusly. Section I will take a brief look at literature on the topic of
constitutional drafting and privacy provisions, attempting to ascertain any overlap and understand the
prominent hole that exists in forward-looking drafting guidance. Section II will provide a discussion of
the linguistic similarities and differences between privacy or search and seizure provisions in a number
of constitutions and the circumstances surrounding their drafting. Section III will categorize these
provisions based on methods of judicial interpretation. Section IV will discuss the problems associated

with the current means of drafting and interpretation. Finally, Section V will conclude with a
discussion of drafting recommendations along with potential criticisms of such systems.
LITERATURE REVIEW
Predictably, much has been written on the drafting of rights provisions in various “influential”
constitutions. This includes prominent articles on the macro theme of “what rights do most or all
constitutions include?” that necessarily presupposes what provisions will be included in future
constitutions and how such constitutions are shaped this way. There is also the extremely micro-level
analysis as to “why has an individual provision, in an individual situation, been shaped the way it has?”
There is surprisingly little literature that takes these two lessons and attempts to lean forward, asking
“based on what is in most constitutions and how those provisions are structured, what should future
individual provisions look like?”
Perhaps the most influential and important piece of the last decade in the macro category was
the Law and Versteeg piece detailed above. From the appropriate distance, the piece details what I will
call “top order rights,” or the five most prominent rights in modern constitutional regimes, and
concludes that 95% of modern constitutions have a privacy provision, thus it is virtually assured that
any new constitution will include such a provision, however, it says nothing about the contents of such
an article, or any other such rights. The same is true of Law’s earlier work, including a seminal article
entitled Generic Constitutional Law,18 that again focuses on the level of “borrowing” among
constitutions and the creation of a lingua franca of constitutions rather than what that language entails.
The pair also collaborated on The Evolution and Ideology of Global Constitutionalism, attempting to
categorize constitutions based on their “comprehensiveness” (number of rights contained) and
“ideology” (statist versus libertarian, based on the role envisaged for the state). This similarly fits into
the macro contents of constitutions rather than what individual provisions detail.
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There is also substantial literature on the external forces that come into play during
constitutional drafting. This ranges from the type of influence, such as Zaid al-Ali’s recent chapter
Constitutional Drafting and External Influences, detailing the types of external influence that can play
a part in constitutional drafting, from the textual “borrowing” that is more and more prevalent in
constitutional drafting to actual military intervention, as was experienced in post World War II Japan or
al-Ali’s own Iraq.
The micro level analysis is perhaps best highlighted by the incredible level of ink that has been
spent on the American fourth amendment. This may be equal parts the age of the provision, its status as
the first written provision of its kind and (potentially) the change in language and technology that has
resulted in difficulty comprehending its original meaning and standing in modern society. There may
be no scholar that has worked more diligently to analyze and apply the fourth amendment than Thomas
K. Clancy. Professor Clancy has written more than a dozen articles and two books on the scope of the
amendment, constantly implicating its history and the way in which such history analogizes to the
modern era. In one of the most prominent such articles, The Framers' Intent: John Adams, His Era, and
the Fourth Amendment Clancy develops a theory on the history of the right, being informed by John
Adams’ experience as a lawyer during the “writ of assistance” or general warrant eras that will be
discussed later. Similar analysis exists on the drafting of various provisions in the other constitutions,
but, for the reasons listed above, they are less extensive.
The micro level analysis also extends to how woefully unprepared the American fourth
amendment, drafted more than two centuries ago, is for modern technology. In a perfectly
representative Brookings’ study, Constitution 3.0 presents popular (rather than academic) takes by
prominent American constitutional scholars in an attempt to illustrate just how little modern technology
can reasonably be read into the American constitution. 19 No such literature exists for international
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constitutional drafting, even the post-war constitutions that are more than half a century old.
Unfortunately, this leaves a hole for those interested in drafting a new constitution. That is, how
should individual provisions be crafted. Historically, this has mainly been the provenance of white
papers and policy briefs by governments and inter-governmental and non-governmental actors. Simply
put, it should not be. In order to operationalize the research listed above there must be rigorous,
academic work that includes not just the forward-thinking work of Law and Versteeg on what rights are
and should be a part of constitutional regimes, but also what those provisions should entail based on the
experience of a wide variety of countries in their own drafting process and the time since.
CONSTITUTIONAL PROVISIONS
The rapid changes in technology make privacy and search and seizure provisions perhaps the
most temporally effected of all constitutional provisions. The two major constitutional-age related
issues with the United States constitution that are discussed above, life-tenure for federal judges and the
right to bear arms, are both anomalies on the same order as the US constitution’s age. While life-tenure
for Supreme Court judges are present in no other Western democracy’s constitution,20 the right to bear
arms is present in only three constitutions worldwide, the United States, Mexico and Guatemala, the
latter two including conditions under which individuals can own guns. 21
However, other rights provisions that are prominent parts of most constitutional regimes are
generally less affected by the passage of time than privacy clauses. According to Law and Versteeg,
there are five rights that were included in at least 95% of all constitutional regimes as of 2006. This
included Freedom of Religion, Freedom of the Press and/or Expression, a constitutional guarantee of
20
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equality, the right to private property and the right to privacy. 22 While it is not difficulty to envision
situations in which the freedom of religion is rapidly developing or what constitutes press or expression
is challenged, the right to privacy faces a constantly changing environment with a steady barrage of
new technology. This is unlike any other top order constitutional right.
This also makes a chronological analysis structure appropriate for the particular right. For this
reason the paper will examine the US constitution, along with the German Basic Law, the South
African Constitution and the Kenyan constitution for drafting circumstances and textual similarities
that can inform future drafting efforts.
UNITED STATES
Fourth Amendment
The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated; and no Warrants shall issue
but upon probable cause, supported by Oath or affirmation, and particularly describing
the place to be searched, and the persons or things to be seized. 23

The American fourth amendment, as any constitutional provision or law, is derived from an
enormous number of sources. According to Professor Thomas K. Clancy, none of these influences is
greater than the experience of the pre-constitutional and pre-independence colonists with general
warrants or “writs of assistance” at the hands of the English crown. 24
While the colonies were still under English law it was not uncommon for “writs of assistance”
to be written, without specificity, allowing for law enforcement to enter innumerable homes under the
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guise of the rule of law. The lack of specificity is important in the development of the eventual
constitutional provision, as legal ambiguity lead to an utter lack of fealty to the rule of law. be
described by Justice Jackson more than a century and a half after the constitution was drafted,
“Uncontrolled search and seizure is one of the first and most effective weapons in the arsenal of every
arbitrary government.” 25
It is this experience that would lead to the focus on particularity described in the second clause
of the fourth amendment.
There is also tremendous common law influence found in the provision, with the inclusion of
“home” among persons, papers and effects. This is a constitutional representation of the oft-uttered
maxim that at English common law “every man’s home is his castle,” going back to at least 1603, 26
also known as the Castle Doctrine.
The further inclusion of “persons...papers and effects” seems to simply reflect a security in ones
person and the methods of communication and information of the time. This element of the text never
underwent any serious wording changes during the drafting and ratification processes, rather, they
seem to have been widely agreed upon.
Throughout the creation of the fourth amendment to the United States constitution we see a
number of elements being taken into account by the drafters.
First, there is the explicit experience of the colonists in the pre-constitutional and preindependence era. Second, there is English Common Law, a substantial body of law in which a large
number of the drafters were trained. Finally, there is an element of the average daily experience of
individuals at the time, who communicated and took notes and sent letters as “papers,” carried their
lives on their “persons” or in their “houses” and had “effects.”
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GERMANY
Article 10
1. The privacy of correspondence, posts and telecommunications shall be inviolable.
Article 13
1. The home is inviolable. 2728
Germany’s Grundgesetz, or Basic Law, is another of the constitutions generally regarded as
extremely influential on international constitutional drafting. In particular, the Grundgesetz has been
called the “most important post-war constitution.” 29 While the Basic Law itself has seen a decreasing,
or at very least stagnating, influence on constitutional drafting, 30 the privacy provision, above, presents
a model of domestic experience influencing the both the means of protection and the rigid levels of
protection of privacy in constitutional drafting.
According to Professor James Q. Whitman, the stringent protections of privacy in the German
Basic Law come from two major elements of German history. First, the stringent protections of privacy
in German law, even predating the Grundgesetz, come from a German intellectual and legal tradition of
“personality.” According to Professor Whitman, “Personality is a characteristically dense German
concept, with roots in the philosophies of Kant, Humboldt, and Hegel. Standard texts describe this
concept in the daunting language of continental philosophy. As one recent author explains, the German
law of personality is a law of freedom-the law of the Inner Space, ‘in which... [humans] develop freely
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and self-responsibly their personalities.’” 31
While near-identical such provisions were present in the Weimar Constitution, 32 this intellectual
and legal tradition became an answer to the experiences of World War II Germany, when the concept
“flourished.” 33 In spite of the textual similarities, the break with the Weimar Constitution is one of
unwritten constitutionalism as “the German literature routinely declares that personality was only fully
protected in the 1950s, as a consequence of the new commitment to freedom and dignity that took hold
in the wake of Nazism.” 34 In particular, it delved into a German intellectual tradition that viewed
freedom as antithetical to determinism, rather than the Anglo-American concept of freedom as
antithetical to tyranny. 35 Under this construction, what World War II Germany represented could be
fought by legal personality and privacy, the freedom to determine.
Not only, then, was the Grundgesetz the culmination of a German legal and intellectual history
that demanded stringent privacy protections, it is also the historical answer to tremendous political
strife and tyranny experienced within the country’s borders.
While the country’s intellectual and political history informed the stringency of protections, the
textual protections, including posts, correspondence and telecommunications represent the
communications technology of the day. In a remarkably forward-looking provision, the Weimar
Constitution, drafted in 1919, contained similar protections including telecommunications.
In determining the privacy protections that would be present in the German Grundgesetz,
Germany looked to several sources. First, the country looked to its own legal and constitutional history.
The privacy protection is nearly a duplicate of those espoused by the country’s pre-World War II
31
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Weimar Constitution. The document also looked to enumerate the country’s intellectual and legal
history of “personality,” that would fight tyranny through self-determinism and an exclusive sphere of
self that could not be corrupted by the government. Tyranny, of course, being something the country
knew intimately in the wake of World War II.
SOUTH AFRICA
Section 14 - Privacy
Everyone has the right to privacy, which includes the right not to have(a) their person or home searched;
(b) their property searched;
(c) their possessions seized; or
(d) the privacy of their communications infringed.

South Africa, as the newest “influential” constitution included in this analysis, predictably
includes considerable influence from comparative constitutional law. This sits in sharp contrast to the
American constitution that was heavily influenced by English Common Law (the predecessor to
domestic law in the American system) and the German document that borrows heavily from domestic
constitutional and legal history along with the country’s intellectual history. According to Professor
Jeremy Sarkin, the country “followed the recent trend, discernible elsewhere, of borrowing from
international instruments, national constitutions and international and foreign decisions in order to
benefit from the lessons learned by others.” 36
Professor Sarkin’s commentary is confirmed by Law and Versteeg in their own analysis of
South Africa’s constitutional regime. In their comparative analysis of international constitutions, they
measure similarity on a -1 to 1 scale where -1 represents perfect dissimilarity and 1 represents the
inclusion of an identical list of provisions. 37 The international average for similarity is .35. At the
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promulgation of the country’s current constitution South Africa underwent a “mainstreaming,”going
from under .2, well below average, under the apartheid regime, to slightly above average. 38
This comes as no surprise due to the individuals who would play a large part in the constitutions
drafting. For years they had fought against an apartheid system that shunned all international covenants
and human rights instruments along with entire bodies of international and comparative law. According
to Professor Sarkin, while many potential bills of rights floated around the South African transitional
period, they all “borrowed from the international experience.” During the drafting process itself the
technical committee “looked to analogously framed bills of rights in other countries, including the
German Basic Law and the Canadian Constitution. Similarly, the impact of international human rights
documents and the experiences of other countries were also examined.”
Just as above, as the youngest of the “influential” constitutions analyzed, the South African
experience had a much larger field of law to draw from, including 120 constitutions that were
promulgated in the time between the German Basic Law and the South African Constitution,39 along
with a wide variety of international human rights treaties. The focus on international sources was no
accident but a reaction to the political realities of a post-apartheid state that had shunned all foreign law
in favor of insular, segregationist and tyrannical governance.
KENYA
Section 31 - Privacy
Every person has the right to privacy, which includes the right not to have(a) Their person, home or property searched;
(b) Their possessions seized;
(c) Information relating to their family or private affairs unnecessarily required or revealed; or
(d) The privacy of their communications infringed.
38
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Kenya’s foundational document is included not due to any international influence it plays, as the
document is only a few years old this would be difficult to discern. It is also not included for the
purposes of some deep dive into the electoral violence and power sharing agreement that led to its
drafting. It is included because, as Cornelia Glinz noted, the similarity between the Kenyan constitution
and the South African document is “striking.” There are few provisions where this is more evident than
the privacy clauses of the two regimes. The Kenyan constitution takes the South African provision
wholesale, adding an additional clause, giving Kenyans the right to not have “information relating to
their family or private affairs unnecessarily required or revealed.” 40
The similarity between the two documents can be accounted for in two ways. First, there is the
reputation enjoyed by South Africa’s constitution as the continent’s (formerly) most progressive
document that led Kenya to look to it for guidance. While it could be argued (and indeed is, by Law
and Versteeg) that the similarity need not necessarily imply causation, there is significant evidence that
Kenya looked to the trends of comparative constitutional law when drafting its document. According to
Law and Versteeg, the country currently has the 7th most “generic” constitution in rights content in the
world. This means that the constitution contains remarkably similar content to a “generic bill of rights,”
crafted from the most common provisions in international constitutionalism. 41
The second potential explanation behind the similarity in the provision with South Africa’s
constitution is described by Ms. Glinz as the active participation by an influential South African
constitutional scholar in the drafting and promulgation of the Kenyan document. 42
While this accounts for the identical provisions of the Kenyan constitution, the additional
provision is unaccounted for anywhere else in the world of constitutional law. This is the clearest
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evidence available of the “stand on the shoulders of giants” method of constitutional drafting, where
the constitutions of other, influential or like-minded countries are used as a basis for constitutional
drafting and additions are placed on due to unique circumstances, the passage of time or experiences.
ANALOGY AND “CATCH-ALL” METHODS OF INTERPRETATION
Of particular interest when looking into privacy provisions for such technology is the textual
advancement of “communications” provisions. The table below shows the advancement of such
linguistic protections of the four constitutions described above.
USA

Papers and effects

Germany

Correspondence, posts and telecommunications

South Africa

Communications

Kenya

Communications

The two former constitutional regimes use specific types of communication, thus working
predominantly with analogy in judicial interpretation, while the South African and Kenyan documents
opt instead for catch-all provisions that instead require full judicial interpretation. Judicial histories
have shown significant problems with both approaches.
ANALOGY
Constitutional interpretation through analogy is a time-worn method of judicial interpretation,
but it is not without difficulties and awkwardness, as often unelected judges are asked to make what
amount to policy determinations. Nowhere is this more evident than in rapidly advancing technology in
the face of aged privacy provisions, something judges are often unschooled in and unprepared for.
Take, for example, one analysis at the US Supreme Court over government monitoring of
communications technology that did not exist at the time of the constitution’s drafting.
Famously, in 1928, the Supreme Court held in Olmstead v. United States that a wiretap,
installed without a court order, did not constitute a search or seizure and thus did not violate the fourth
amendment to the United States constitution. Writing for the Court, Chief Justice William Howard Taft

held “by the invention of the telephone fifty years ago and its application for the purpose of extending
communications, one can talk with another at a far distant place. The language of the Amendment
cannot be extended and expanded to include telephone wires reaching to the whole world from the
defendant's house or office. The intervening wires are not part of his house or office any more than are
the highways along which they are stretched.” 43
Taft’s analysis included the fact that papers and effects required a tangible taking or a physical
intrusion into the property of the defendant, because “The evidence was secured by the use of the sense
of hearing, and that only,” 44 there existed no such violation.
In a blistering dissent, Judge Brandeis criticizes the Court’s opinion for “rel[ying] on the
language of the amendment” 45 rather than expounding it to modern technologies. As new technologies
had been invented since the constitution was drafted, it was necessary to include them within the spirit
of the amendment rather than confining it to physical takings. At the time of the constitution, “force
and violence were then the only means known to man by which a Government could directly effect”
the privacy concerns of the case, and as such those were all that was included. 46
In addition to Brandeis’ criticism, he showed prescience, saying that “The progress of science in
furnishing the Government with means of espionage is not likely to stop with wiretapping. Ways may
someday be developed by which the Government, without removing papers from secret drawers, can
reproduce them in court, and by which it will be enabled to expose to a jury the most intimate
occurrences of the home.” 47 This, of course, would be something the Court would have to contend with
in future cases.
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Analogy in judicial interpretation cannot escape this fundamental question. Should textual
considerations play the central role or be pushed aside based on the “spirit” or “changing means” of
what was supposed to be avoided by the constitutional amendment.
In this particular instance, Justice Brandeis would win the day, as the decision was overturned
by Katz v. United States in 1967. 48 However, it stood for nearly forty years as good law, a period more
than twice the length of the average constitutional regime, and in overturning the decision the majority
held that the Olmstead decision had been “so eroded” that it could “no longer be regarded as
controlling.” 49
While modern audiences will find the thought that a warrant would not be required for a
telephone wiretap absurd, it took the American Supreme Court nearly four decades and a series of
decisions “eroding” the Olmstead decision to get there.
The age of both Olmstead and Katz may make it difficult to fully draw on the lessons of the
Court. It is easy to believe that the fact that Olmstead existed nearly a century ago its mistakes would
not be repeated. Let us examine one of the Court’s most celebrated decisions of 2014.
In Riley v. California the Supreme Court was asked to interpret where smartphones fall in the
“search incident to arrest” doctrine that allowed police officers, for safety and in order to prevent the
concealment or destruction of evidence, to search the arrestee’s person and immediate vicinity without
first obtaining a warrant. 50 At issue was whether, at the time of arrest, an officer could go through an
individual’s smart phone that could contain a near unending amount of digital information about a
person, but was physically on their person.
The Supreme Court held unanimously that this was beyond the doctrine, with Chief Justice
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Roberts identifying the underlying interpretative principle that would inform the decision. “The fact
that technology now allows an individual to carry such information in his hand does not make the
information any less worthy of the protection for which the Founders fought.” 51
To start, the sheer memory of a smartphone allowed for the storage of “millions of pages of text,
thousands of pictures or hundreds of videos.” That went beyond the “narrow intrusion of privacy”
previously allowed by the search incident doctrine.
This is particularly important when compared to the time period where the search incident
doctrine was developed. According to the Court, where “a decade ago officers might have occasionally
stumbled across a highly personal item such as a diary...adults who own cell phones keep on their
person a digital record of nearly every aspect of their lives.” 52
Additionally, the various types of information had the potential to “reveal much more in
combination than any isolated record” and “the phone’s capacity allows even just one type of
information to convey more than previously possible.” 53
It is easy to look at the final result of this case as belying the analogy problem. After all, the
decision was lauded by civil libertarians as the correct result and court-watchers that have decried the
difficulty of using a regime more than two centuries old to regulate new technology said it “signal[ed] a
Court more prepared to engage in the challenges of the digital age ahead.” 54
Unfortunately this ignores what it took for the case to arrive at the Supreme Court.
In addition to the case’s procedural history, which had seen the California Supreme Court rule
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that the officer was able to search Riley’s cell phone incident to arrest relying on a recent California
Supreme Court case Diaz v. California that had held the very same, there existed a significant circuit
split on the search incident to arrest and smartphones. According to the Electronic Privacy Information
Center’s Amicus brief, prior to the Supreme Court’s decision, “The Fourth, Fifth, and Seventh Circuits
[had] ruled that officers can search cell phones incident to arrest under various standards, and that rule
has been followed by the Supreme Courts of Georgia, Massachusetts, and California. Other courts in
the First Circuit and the Supreme Courts of Florida and Ohio [had] disagreed.” 55
While the circuit split and the time between the California Supreme Court ruling and the
Supreme Court overturning is insignificant in comparison to the nearly four decades between Olmstead
and Katz, this is not the time frame that is important when examining the failure of privacy law in
adapting to technology. More important is the time that lapsed between the widespread use and
ownership of cell and smartphones and the original legal failure to understand or provide guidance on
their fourth amendment implications.
According to Pew Research, as of 2000 more than half of American adults had a cell phone.
Smartphones are a more recent technological advancement, but even they are now in the hands of
nearly two thirds of American adults, up from just over one third when the question was first posed in
2011. 56 Additionally, as of early 2014 more collective time was spent accessing the internet on mobile
devices than was spent on personal computers. 57
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While the most rapid advancement in smartphone usage has taken place over the last few years,
cell phone usage has been prominent for nearly a decade and a half. This is long enough that there
should not be the confusion between fourth amendment implications that led the California Supreme
Court to issue an opinion that would ultimately be overturned.
The circuit split and California Supreme Court case that led to the Supreme Court finally
weighing in on the search of smart phones incident to arrest, a significant amount of time is spent
playing catch up when analogy is used to determine what is protected in privacy and search and seizure
provisions. Even after a long period elapses, there is no guarantee that the Court will know how to
contend with new technologies, as the Supreme Court demonstrated in Olmstead. It is true, as Chief
Justice Roberts wrote, that new technology is no less worthy of protections simply because it fits in a
pocket, but it is also true that courts have had some difficulty knowing when or how to protect such
information.
This is not a uniquely American problem. As discussed in great detail above, the average
constitutional regime is 17 year, which, while miniscule in comparison to the unique and unchanging
American document, is long enough to be vastly outpaced by technology.
The German Grundgesetz also uses the analogy method of constitutional interpretation,
specifying the protection of “correspondence, posts and telecommunications.” While the German
Federal Constitutional Court need not deal with the likes of Olmstead due to the express protection of
telecommunications, technological advances have also forced the Court to do some “gap-filling.” 58
The main method of the Constitutional Court has been the expansion of the legal “personality”
concept that informed the privacy sphere of the country’s Basic Law. In particular, the Court has
created a right of “informational self-determination” that “safeguards the general ability to decide
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‘when and within which borders, personal life facts are revealed.’” 59
Not only, however, is this a judicially created right, it is not unlimited. According to the Court’s
Census decision, the individual does not have a right in the sense of an absolute mastery over ‘his’ data;
he is rather a personality that develops within a social community and is dependent upon
communication.” 60
The limitations on this right were reiterated in the recent Data Screening case, where the Court
detailed a balancing act test for applicability of the right, writing “the fundamental right of
informational self-determination is not guaranteed without limits. Rather, the individual must accept
such limitations of his right that are justified by weightier public interests.” 61.
The balancing interests method detailed in the Data Screening case is a commonality of
important constitutional analysis worldwide. Quite often in the ordinary course, courts are asked to
weigh the most important of individual rights against one another. This is a predictably difficult and
unscientific process, but one that justices are well suited for based on their legal expertise. It is only
made more difficult with limited guidance from either the constitution or the legislature, as is the case
too often in constitutional democracies.
The German Federal Constitutional Court has placed an additional balancing test on the
question, further complicating the matter for lower courts, the principle of subsidiarity. This requires a
balancing of privacy interests that allows for the determination of a “least intrusive” means of
surveillance. More intrusive methods may only be used when less intrusive means are “exhausted or at
least considered,” and the less intrusive means make monitoring impossible or “significantly” more
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difficult. 62
This test was lauded for “pursu[ing] proportionality between investigative means and
evidentiary payoffs” in an effort to avoid the total surveillance that the Federal Constitutional Court has
ruled unconstitutional. However, it adds another layer to the balancing test of standard constitutional
analysis, and the layer added is one that justices are ill suited for. While the experience of judging
makes weighing rights and legality well within the competence of a justice, adding “evidentiary
payoffs” and new technology to the equation throws in two areas that judges may lack competence,
further complicating the relationship between privacy concerns, new technology and the law.

63

CATCH-ALL
The “catch-all” provisions of South Africa and Kenya creates a difficult temporal problem that
stems from a potential over-broad initial interpretation and confusion on a time frame.
A judge analyzing new technology for the applicability of South Africa’s Section 14 could
feasibly fit virtually anything into communications, leading to its protection against infringement by the
constitution.
Take, as an analogy, the communications technology of the 1800’s that are implicated in the
American constitution.
There is little, if any, doubt that letters constitute communications that would implicate Section
14 of the South African constitution.
However, at what point of storage are they no longer communication? 64 If an individual saved
every letter ever written to him or her, would their letters continue to warrant protection forever? The
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most reasonable answer to this question seems yes.
How about adapting the issue to modern technology as was implicated by American Chief
Justice Roberts in Riley, where correspondence that would have filled an entire library now fits within a
cell phone in one’s pocket?
An email sent to an account years ago could remain in the bowels of a server, seldom (if ever)
thought about, however accessible by a few keystrokes or, more aptly, a swipe or two on a smartphone.
Does this remain a communication under the meaning of South Africa’s Section 14? Again, the answer
seems yes.
What if the email leaves the email server but is stored on a cloud service that is accessible only
by the recipient? Who, then, is the communication with? Must communications be two sided? If they
are not, then when, after years in storage, does email cease being a communication? Text messages?
Messages through social media?
How is this effected if one intends to destroy a message but it is saved through an internet
failsafe? What about messages that are meant to be destroyed but accidentally saved? 65
If the answer to all of these questions is that they are communications and thus implicate section
14, law enforcement could be significantly hampered by the tendency of modern technology to save
everything on a cloud service, leaving the possibility open that one is “communicating” with a cloud
service.
In effect, the difficulty of a “communications” catch-all is that in being over-broad it is ceases
to have meaning. If everything can be a communication in the meaning of the section then nothing can
be protected any more stringently than anything else.
The reality between analogy and catch-all provisions is, of course, much more muddled. Judges
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routinely use analogy to past cases and previously encountered situations even in order to bring in new
technology via catch-all provisions and analogy broadens specific wording in ways that make even the
most specific provisions appear to be catch-alls. This, of course, is part of the problem. Adapting a
static constitution to ever-changing technological advancement breeds awkward analogies and limited
fealty to text. While it is often necessary, very few would say it is an ideal way to deal with
constitutional drafting.
PROBLEMS WITH THE CURRENT METHOD OF DRAFTING AND INTERPRETATION
In the above analyzed provisions we have identified a pair of problems.
First, the major sources of constitutional drafting are necessarily backward looking. This, while
problematic in its own right, compounds the second problem, a lack of technological expertise among
judges by lacking specificity and increasing the interpretative power of often ill-equipped judges.
BACKWARD LOOKING DRAFTING
Predictably, the two greatest sources of international constitutional law are domestic history and
comparative constitutional law. There seems to be something of an inverse relationship, where newer
constitutions, seeing a much richer history of international constitutional law, make greater use of that
body. This necessitates less innovation and a smaller focus on the country’s political, legal or
intellectual history.
For example, while America looked at its own legal and political history and Germany reached
back to its own intellectual history for the legal “personality” that demanded stringent privacy
protections, South Africa looked to international documents, both due to a much greater body of such
documents and as a political answer to a despotic government that had long shunned such comparative
and international sources. Kenya, drafted a decade and a half after the South African document, had
even greater access to comparative and international sources, using identical language to South Africa
but adding a new clause.
This furthers the problem of a backward-looking document. In order for a constitutional

provision to become “influential,” it must have time to prove its worth. That makes it a further reach
into the past for drafters looking to it for guidance, where technology may have looked nothing like
what it does today.
Simply put, as the body of international and comparative law grows, there is much more
experience and text to draw upon, and it is drawn upon. As Law and Versteeg’s research shows, the list
of rights included in constitutions is getting more and more similar. Namely, “the world’s constitutions
increasingly share a generic, and growing, core of rights-related provisions.” 66
With this in mind, it stands to reason that as constitutions move towards a standard or “generic”
collection of rights, there would be increasing textual similarities between those rights.
Without regard to the level each is implicated, domestic history and comparative constitutional
law being the primary methods for constitutional drafting pose a substantial problem with technological
advancement. Namely, they are both backward looking. While it is vitally important to look to both
political and legal history, as well as comparative sources and experiences for guidance, as discussed
earlier, even the experiences and sources of a decade ago may have succumbed to near-irrelevancy
based on rapid technological advancements.
LACK OF TECHNOLOGICAL EXPERTISE ON THE BENCH
The second major problem stems from the simple fact that judges need not be schooled in
technological advancements. Whether the preferred method of interpretation is through analogy or a
catch-all provision, the judge is asked to determine the applicability of privacy and search and seizure
provisions on new technology that he or she may not understand. In the American example, it took
nearly four decades for the Supreme Court to determine that wiretapping was akin to the
correspondence of old. The German example, while attempting to set up a balancing test that will allow
law enforcement the necessary leeway while protecting privacy concerns, simply sets up another layer
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of technological and evidentiary analysis that German judges must work with, and these are just the
examples discussed above.
A lack of understanding of modern technology is a virtual hallmark of judges who have risen to
a position where they are tasked with constitutional interpretation, whether that be in a constitutional
court as is the case in much of the world or in an American federal court.
There are a number of anecdotes regarding the slow speed of courts to adopt or understand
technology. In oral arguments at one recent case an American Supreme Court Justice referred to
popular internet movie system Netflix as “Netflick,” elucidating harsh criticism from analysts. In a
similar slip up, Chief Justice Roberts seemed positively baffled when finding out that there are
individuals who carry more than one cell phone. 67
If it were simply anecdotes that did not change legal reasoning, this would simply be fodder for
cheap laughs, but the lack of understanding works its way into legal reasoning. During the Riley oral
arguments, Justice Breyer (who was ranked second on the Court in “tech savvy” after the Aereo
arguments discussed below 68) stated that he thinks “there are very, very few things that you cannot find
an analogue to in pre-digital age searches.” 69 This is a problem for the outcome of cases.
In one prominent American case, ABC v. Aereo, technological ineptitude on the high court was
on full display. The Supreme Court, in attempting to make analogy to technology that was statutorily
regulated, continually failed to understand the technology at hand. According to Notre Dame Law
Professor Mark McKenna, this fit into a wider divide between courts attempting to understand new
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technology. On one hand, courts attempt to view new technology in non-technical terms, thus
analogizing through the effect of such innovation. On the other hand courts have attempted to view in
technical terms, something many are unable to do adequately. 70
The former is problematic as it causes over-broad analogies that implicate wide ranges of
technological advancement. It is also a prominent feature of constitutional analysis in privacy
provisions.
The broad South African and Kenyan examples exacerbate the problem, in comparison to the
relative specificity of the American or German provisions. The potentially over-broad
“communications” clause allow wide leeway to often unprepared judges, giving them no guidance
rather than the limited amount provided by more specific provisions.It may also be problematic
because the lack of specificity, in theory, enhances the problem of lack of technological skills on the
bench by giving judges even more interpretive power.
In either drafting strategyt, a judge, who may have no particular knowledge regarding
communications technology may make false analogies that falsely include or exclude technology from
constitutional protections.
It is true that this is a necessary part of constitutional law, judges determining whether
constantly changing situations fit into broad provisions drafted at a country’s legal beginning. However,
the particular speed of technological and communications advancement makes it a different entity than
say, the adapting standards of cruel and unusual punishment or expanding classes in equality and equal
protection provisions. As discussed in great detail above, speed of communications technology has
vastly outpaced anything else. This has left judges who are often ill-equipped to make often awkward
analogies, include everything or move towards ignoring the actual language of the constitution.
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CONCLUSION
Thus, efforts should be taken to draft provisions that do more to clarify technological inclusion
in privacy provisions, thus protecting often ill-equipped judges from flawed analogy or
misunderstanding of technology.
In order to draft a privacy provision that will stand up to time and adapt to changing technology,
the drafters must be forward thinking and greater clarity is necessary for judges that are not necessarily
technologically literate. There are two ways that this can be constitutionally handled, which we will
broadly call the administrative method and the amendment method.
ADMINISTRATIVE METHOD
The administrative method would be facilitated by the the creation of a constitutional annex of
communication technology that is included under a broad banner of privacy protections. In such a
system, a constitutional drafting committee would write a provision somewhat akin to the system used
in South Africa or Kenya, but instead of including “the privacy of communications shall not be
infringed” the drafting committee would include “the privacy of communications of technology in
Annex A shall not be infringed” along with the creation of an annex to the constitution that includes
technological avenues for communications that are protected by the provision. A sample annex today
would include telecommunications, e-mail, text messages and various forms of social media.
The key to such an Annex would be those tasked with its upkeep. In addition to the provision
creating such an annex, an committee should be tasked with near-constant updating of the list. This
would prevent a situation in which it takes nearly four decades for search and seizure provisions to
apply to non-physical intrusions such as telecommunications or e-mail.
The most important part of the committee is its independence. In common law systems it is the
judiciary that is responsible for interpreting constitutional provisions and thus adapting them to modern
circumstances. This is certainly the case in expanding technological application of privacy provisions.
Even Germany, a civil law country, has seen the adaptation of the privacy provision in its Bundgesetz

primarily influenced by judicial decision making.
As the judiciary is already the entity most often tasked with interpreting the constitution even if
it is occasionally woefully unqualified, independence procedures and safeguards for such a committee
could mimic those of judicial independence. The literature on such procedural safeguards is huge, but
there is some indication that the main factors influencing independence that are relevant to such a
committee are the selection procedure, tenure, salary and whether or not decisions are published or kept
private. 71 These should all be addressed in the creation of such a constitutional committee.
The qualifications of individuals on such a committee are also imperative. As the idea stems
from taking such designation out of the hands of judges who are not necessarily qualified to make them
it is necessary that the decision is put into the hands of those that are qualified.
This approach has the advantage of taking the task of analogizing or including communications
technology that judges often do not fully understand out of the hands of the judges themselves. An
annex that includes technologies could be used as statutory language and judges would be able to
simply interpret the law, the job they are most equipped for. For example, rather than determining
whether Snapchat or a blog deserve the same protections as their predecessors, correspondence and
newspapers, judges can spend time determining whether a search or seizure took place and what the
appropriate remedy for a violation is.
. The administrative approach would also assist in the temporal issue, where it takes years or
decades for new technology to be included into privacy protections from judicial decree. While the law
will always lag behind technological advancement, the administrative approach would go far in
attempting to keep the law from lagging too far behind.
AMENDMENT METHOD
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The second approach involves a tiered amendment procedure that is what Ginsburg, Melton and
Elkins call “substantive variation.” 72
Under such a system the substantive focus of the amendment to a constitution determines the
level of support needed for passage. For example, as Professor Richard Albert has observed, in the
Trinidadian constitution, there exit three distinct procedures for constitutional amendment. Depending
on the particular issue being amended, in addition to the assent of the country’s president, an
amendment can require a three-fourths supermajority in the House along with a two-thirds
supermajority in the Senate, a two-thirds supermajority in each chamber or a simple majority in each
chamber. 73
Using such a tiered system as guidance, it is easy to envision a situation by which a
technological annex is created similar to in the administrative method, but technological advancements
are added to the list by a lower vote threshold than other amendment procedures.
In creating such a system the formal amendment procedure is maintained and the potential for
political wrangling over the makeup of such a committee is avoided, but the difficulty of technological
analogy and inclusion is still taken out of the hands of ill-suited judges. Legislators, who may have no
particular technological acumen, are less elevated above the people and thus are asked to have staffers
with various specialties and to reach out to various interests to determine the correct answer on
particular topics. This makes them generalists with a wide constituency and influences rather than legal
specialists like those on the bench.
An easily amendable provision also avoids the trap of a constitution written for technology that
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is out of date and does not apply to rapidly advancing technologies.
CRITICISM
One of the most important criticisms of this approach is the fundamental remaking of a
constitutional system where the ability to give technological guidance to justices already exists in the
form of Amicus briefs.
Amicus, or friend of the court briefs, have long served to inform courts on topics of which they
are ill prepared. Not only are such briefs an important part of common law jurisdictions across the
globe, they are becoming increasingly common in civil law jurisdictions as well. 74
While Amici serve a valuable purpose in theory, the tremendous increase in such briefs leads to
the possibility that they will fade to the background as partisan white noise, where so many such briefs
are filed from advocacy groups that they serve to advocate rather than inform. In the American
example, the recent terms have set records in terms of Amici filed, with more than 800 filed in the most
recent term. While this did not eclipse the record, set in 2012-13 of 1001, it did amount to more than 12
per signed decision. 75
The trend is not just in America. The United Kingdom, Canada and Australia have all seen
upticks in Amici participation over the last few decades due to increases in cases involving
constitutional interpretation. 76
As Professor Alison Orr Larsen points out in a forthcoming law review article, as the numbers
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of Amici increase, so too does the flood of information and “it becomes increasingly difficult to sort the
reliable amici information from the unreliable.” 77
This is important as “It is a mistake to conclude that the Justices can easily tell which of these
amici are real factual experts and which of them are not. Most of the names on the covers of the briefs
sound neutral and mask the advocacy that may be motivating them,” 78 and Justices are not seeking to
do so. Instead, the Supreme Court is increasingly citing the briefs as “factual authorities” without
critically examining studies or journal articles. 79 This is a troubling development.
As Professor Larsen points out, one of the major drivers of such expansive and questionable
“facts” in Amici is the ease of posting biased or “junk science” studies on the internet, which then find
their way into Amici and, occasionally, Supreme Court decisions. As internet access grows across the
world, this trend is likely to replicate across the Amici accepting world.
As technology advances, it becomes increasingly important to give guidance to those not
schooled in such advances who make policy. This includes not just the generalists who occupy the seats
of legislatures, but also the legal specialists who occupy constitutional courts. As the trustworthiness of
Amici fades into the background, it becomes increasingly difficult to give guidance to the bench, even
as it becomes increasingly important to do so.
The change in technology inside the average life span of a constitution can only continue to
grow, leaving justices with little guidance through overly broad catch-all provisions or often awkward
or troubling analogies by individuals not schooled in technological advancements.
Put simply, this must be changed. This paper suggests the creation of a commission that would
be responsible for technological inclusion or an easier path to amendment by legislators for further
guidance to justices. If constitutional drafters continue to use comparative constitutional law and
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political, legal and intellectual experience to draft constitutional privacy provisions they will only
continue to give justices limited guidance through backward-looking provisions and further exacerbate
the problem.

