I

INTRODUCTION

‘Politics begins exactly when those who “cannot” do something to show that in fact they can.’
(Jacques Rancière)
South African law has embraced a veritable ‘parade of horribles’ 1 in environments which
historically aspire towards aesthetic homogeneity. Led by the Constitutional Court, the South
African judiciary has protected, permitted and embraced two forms of expression, which are
generally marginalised and degraded by the Western archetypes of beauty and decency: Nose
jewellery, and dreadlocks. In orthodox Western societies (arguably now extinct with people’s
migrations over centuries), these are treated not merely as fashion ‘accessories’, but also the
apparel of rebellious members of the society to be either hounded, reigned in or not taken
seriously. The findings of the Constitutional Court are premised on the ‘right to be different’,
which has been constructed from various aspects of South African constitutional law. South
African law also accommodates same-sex partners, granting them a previously unheard of
equality in the area of family law, through the language of difference. Are these developments
in our law sufficient to describe our law, and the Constitutional Court specifically, as
‘progressive’?
Explaining Jacques Rancière’s theory of equality of intelligence, Todd May defines
‘progressive’ in the following terms in relation to politics:
A progressive politics must, if it is indeed to be progressive, take issue with the current
hierarchies in place in a society. Whether those hierarchies are economic, political or social, a
progressive politics argues that they are unjust and must be changed. 2

Similarly, progressive law is critical of the existing arrangement and aspires to a more equal
arrangement. More simply, the Oxford Dictionary defines ‘progressive’ as, amongst other
things, ‘favouring change or innovation’. Our law, with the Constitution as the reference point,
is intended to be progressive, 3 however, the progressive application of the law is questionable.
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Clearly, a progressive understanding of law supports marginalised people’s political assertions
to power and their claims to central spaces of life and thought. The accommodating approach
of courts towards the harmless yet politically charged questions of attire and sexual orientation
has not extended to other behaviour and activities, even when these are accepted as legitimate
religious or cultural pursuits, which raises concern as to how the court will decide the more
difficult diversity cases awaiting it.
The purpose of this paper is to analyse the jurisprudence of the Constitutional Court on
difference, explaining how the ‘right to be different’ has been constructed. It is also to assess
the progressiveness of our jurisprudence, specifically considering whether the language of
difference and its partner, tolerance, are appropriate lenses for a society that is ‘democratic,
universalistic, caring and aspirationally egalitarian’. 4 It focuses specifically on the approaches
to religious and cultural differences, although the diversity cases extend to gender 5 and sexual
orientation. 6 I conclude that the Constitutional Court is far from progressive, and, assuming
the desirability of progressive law, propose understanding assertions of difference as political
when adjudicating them.

II

ESTABLISHING A RIGHT TO BE DIFFERENT

South Africa, like Western liberal democracies, is multicultural 7 in the broad sense of our
society being ‘comprised of men and women of different cultural, social, religious and
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linguistic backgrounds.’ 8 However, there is no overt right to be different on a reading of the
country’s principal rights-document, the Constitution of the Republic of South Africa, 1996
(the Constitution). Instead, the right to be different is, according to the Constitutional Court, a
derivative of the explicit rights, values and vision of the Constitution.
When several shopkeepers and employees were convicted for contravening section
90(1) of the Liquor Act 27 of 1989 by selling alcohol on a Sunday, the majority of the
Constitutional Court judges held that this prohibition on the sale of liquor, premised on
Christian notions of the Sabbath, did not violate non-Christians’ freedom of religion. By
contrast, Sachs J noted the exclusionary messages conveyed by legislating an exclusively
Christian tradition, thus imposing it on people who are not Christian (different):
[P]ersons may on their own, or in community with others, express the right to be different in
belief or behaviour, without sacrificing any of the entitlements of the right to be the same in
terms of common citizenship. 9

In 2000, the Constitutional Court considered whether the blanket prohibition on inflicting
corporal punishment on learners in schools in terms of section 10 of the South African Schools
Act 84 of 1996 violated the rights of parents of children in independent schools who, following
their religious convictions, consented to its use. The court per Sachs J teased out the right to
be different on the basis that a democratic and open society 10 may only be achieved in an
environment of tolerance and cultural pluralism.

In other words, the aforementioned

constitutional vision may only be achieved if the right of individuals to be different is
recognised and protected. Secondly, the right to be different is implicit in the constitutional
acknowledgement and protection of diversity, 11 and the obligation on the state to respect that
diversity. Finally, the right to be different is a necessary consequence of certain constitutional
rights themselves, including the cultural, religious and linguistic rights contained in section 31
of the Constitution, and the broadly phrased right to freedom of association under section 18
of the Constitution. 12 The court concluded that a cumulative reading of these constitutional
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features ‘affirm[s] the right of people to be who they are without being forced to subordinate
themselves to the cultural and religious norms of others, and highlight[s] the importance of
individuals and communities being able to enjoy what has been called the “right to be
different.”’ 13
The difficulty with this case, Christian Education South Africa, is that the court never
conclusively established the rights of the parents. Instead, it assumed that the parents’ rights
under section 15(1) and section 31(1)(a) of the Constitution were in issue, that corporal
punishment was permissible in terms of section 31(2) of the Constitution, and that the parents’
religious rights were limited. 14 In other words, the right to be different was constructed but
never applied, and given the court’s approach of assuming rights and their violations, there was
arguably no need for creating a right to be different in the first place.
The notion of the right to be different reappeared two years later when the
Constitutional Court decided Prince v Law Society of the Cape of Good Hope.

The

Constitutional Court was split 5 – 4 in its overall finding. However, both the majority and the
minority agreed that Rastafarianism is protected by sections 15(1) and 31(1)(a) of the
Constitution (the religious freedom clauses). 15 The court also accepted that the use of cannabis
at religious gatherings and as part of private spiritual pursuits is an essential element of the
religion. 16 The court’s finding on the place of cannabis in Rastafarian spiritual pursuits was
based on a combination of factors, including: (i) Mr Prince’s ‘sincerely held belief’ that the
use of cannabis formed an essential part of his religious worship; 17 (ii) deference towards
expert evidence in favour of the applicant; 18 and (iii) the court’s reluctance to make doctrinal
determinations of religious laws which, once set out in a judicial decision, purport to be
objective truth. 19
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Before proceeding to the third factor, it is necessary to make some comments on the
first two factors: Firstly, the adoption of the ‘sincerely held belief’ standard when testing for
whether a religious right is at stake is a wise choice. Religious adherents themselves are at war
(in some cases literally) over the meanings of religious texts, and whether practices are
dogmatic requirements of the religion. Another difficulty with adjudicating on religion is that
‘individuals have shifting relationships with religious communities’. 20 An individual may
plausibly and legitimately convert from one religion to another, or abandon atheism in favour
of a religion and it would be his state of mind and subjective beliefs which are in question when
determining his religious rights under the Constitution; anything less is at odds with dignifying
people as rights-bearers to begin with. The sincerely held belief approach signifies the court’s
recognition of its epistemic and institutional limitations and the resultant undesirability of
making a determination of what a religion does or does not require, and holding this
determination to be objective fact. Patrick Lenta, for example, notes the absurdity of a judge
determining the veracity of a Hindu expert’s testimony:

‘Langa CJ’s rejection of Dr

Rambilass’ testimony concerning the content of the Hindu religion, about which he and not
Langa CJ is an expert, is illegitimate.’ 21
This approach to religious beliefs, first expounded by the court in Prince is far more
appropriate than the court’s modus in Christian Education South Africa where it assumed that
the religious rights of parents had been infringed. However, as regards this approach, once it
has been accepted that the standard which a claimant must meet is one of a sincerely held belief,
the expert evidence should only be entertained to the extent that it reveals a patent
manipulation, misrepresentation or fallacy by the claimant. Using expert evidence for anything
more than a means of verification risks the court coming dangerously close to what it was
avoiding: Making a final determination as to whether a particular practice is an essential tenet
of a religion.
It is, for all my preceding comments, the third factor that warrants elaboration in an
examination of the right to be different: Unconnected to the fact of a court being both
epistemically limited and institutionally inappropriate to decide matters of religious doctrine,
the very nature of religious practice evades objective determination:
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Religion is a matter of faith and belief. The beliefs that believers hold sacred and thus central
to their religious faith may strike non-believers as bizarre, illogical or irrational. This does not
detract from the constitutional protection (…) Human beings may freely believe in what they
cannot prove. 22

This third factor in its entirety, and especially the above statement of Ngcobo J is rooted in a
right to be different. The deference which the judiciary is prepared to show to the subjective
perceptions of individual followers of a faith and distinctive (and unconventional) expressions
of such faith indicates a respect for idiosyncratic expressions,
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difference. Ngcobo J added that the support for difference lies not only in the constitutional
features noted in Christian Education South Africa, but in the constitutional recognition of
different languages, and the prohibition of discrimination on the grounds of, amongst other
things, religion, ethnic and social origin under section 9(3). 24 In his separate judgment, Sachs J
considered section 36(1)(e) of the Constitution (which requires a court, when deciding whether
the limitation of a constitutional right is permissible, to have regard to ‘less restrictive means’
to achieve the purpose behind the limitation) to be a manifestation of the ‘constitutional
commitment to tolerance and accommodation of different religious faiths implicit in our
Constitution’. 25 The Constitutional Court had already, by this time, noted that the idea of
empathy is a component of the overall approach to diversity, in a statement which comes close
to the words of Walt Whitman as he fused individual and collective identity in Song of Myself:
Agonies are one of my changes of garments,
I do not ask the wounded person how he feels,
I myself become the wounded person.

The words of Ackermann J were that ‘to understand the “other” one must try, as far as is
humanly possible, to place oneself in the position of the “other”.’ 26
Sachs J, writing in 2005, built on this notion of the right to be different. 27 The decision
of the Constitutional Court in Minister of Home Affairs v Fourie required the legislature to
provide for same-sex couples the practical protections and the dignity and recognition
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bestowed by the institution of marriage on heterosexual couples. 28 According to the court, the
Constitution represented a ‘radical rupture’ with the bigoted and fanatical apartheid mode, and
a true demonstration of something so drastic as the ‘rupture’ occasioned by the Constitution
requires more than tolerance and inclusion expressed in ‘[s]mall gestures in favour of
equality’. 29 Instead, tolerance and inclusion in a constitutional democracy with dreams of
rupture and equality means ‘accommodat[ing] the expression of what is discomfiting.’ 30 In an
earlier judgment, Sachs J had explained tolerance as being important not only for the right
claimant, but for society as a whole:
[F]aith and public interest overlap and intertwine in the need to protect tolerance as a
constitutional virtue and respect for diversity and openness as a constitutional principle.
Religious tolerance is accordingly not only important to those individuals who are saved from
having to make excruciating choices between their beliefs and the law. It is deeply meaningful
to all of us because religion and belief matter, and because living in an open society matters. 31

Returning to Fourie, the explicit right to equality and the protection against unfair
discrimination in section 9 of the Constitution implied a right to be different:
To penalise people for being who and what they are is profoundly disrespectful of the human
personality and violatory of equality. Equality means equal concern and respect across
difference. It does not presuppose the elimination or suppression of difference. Respect for
human rights requires the affirmation of self, not the denial of self. Equality therefore does not
imply a levelling or homogenisation of behaviour or extolling one form as supreme, and another
as inferior, but an acknowledgment and acceptance of difference. At the very least, it affirms
that difference should not be the basis for exclusion, marginalisation and stigma. At best, it
celebrates the vitality that difference brings to any society. 32

The effect is that section 9 of the Constitution provides yet another building block in the
construction of a right to be different. The right to be different was, lastly, grounded in the
constitutional commitment to the values of human dignity and equality, and the words of the
preamble that ‘South Africa belongs to all who live in it, united in diversity’. 33
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III

APPLYING THE RIGHT TO BE DIFFERENT

Various writers have acknowledged and in some cases commended the Constitutional Court’s
apparent embrace of diversity. 34 These assessments are generous. Although there exists a
clear and established right to be different under South African law, its application has generally
been muddled and inconsistent. 35 This comment does not, however, apply to the decisions of
Sachs J, who must, in these cases, be distinguished from the bench generally. A visual
depiction of the application by Sachs J, on one hand, and the Constitutional Court, on the other
hand illustrates the latter’s inconsistency in dealing with issues of difference:
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As the graph illustrates, Sachs J has displayed a consistency of radicalism in his approach to
difference, favouring ‘the other’ seemingly at all costs.

36

By contrast, the Constitutional

Court’s general approach is a stagnant one which favours categories of behaviour, and does not
reflect true ‘progressiveness’.
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It is a court that is comfortable with issues of same-sex

couples, 38 and cultural and religious modes of dress, but that has not displayed any incremental
growth of ideas or approaches in other areas of difference.
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(a) Victories for difference

Pillay is a significant example of difference winning in court. 39 However, years before Pillay,
the Cape High Court was seized with the matter of Antonie v Governing Body Settlers High
School, which concerned a Rastafarian learner wearing her hair in dreadlocks. As it turned out,
the school code of conduct never specifically prohibited dreadlocks and so it was easy to set
aside the school’s decision to suspend a learner for having dreadlocks. However, van Zyl J
held obiter that even a failure to comply with a code of conduct prohibiting dreadlocks should
not be dealt with rigidly, but rather assessed with ‘a spirit of mutual respect, reconciliation and
tolerance.’ 40
Whereas dreadlocks and Rastafarianism were at the centre of Antonie; a nose stud,
Hinduism and South Indian culture were at the centre of Pillay, which concerned a learner
wearing a nose stud, contrary to the school’s jewellery regulation which permitted only (a
limited style of) ear adornments. Pillay provides authority for the view that voluntary cultural
practices

41

entitle learners to exemptions from school uniform regulations (subject to

reasonable limitation). The majority found that in this matter, both the rights to religion and
culture were infringed because they were so closely intertwined that a violation of one was a
violation of the other. 42 The reasoning is clumsy and is premised on both the right to religion
and the right to culture being built solely upon sincerely held beliefs – an approach which
ignores the associative nature attributed to culture in terms of the Constitution.

43

There was

perhaps a better way to deal with unique or unorthodox expressions of faith and this is
demonstrated in an American case: Grayson v Schuller, 44 concerned Omar Grayson, who was
a member of the African Hebrew Israelites of Jerusalem. It was accepted that the religion,
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unlike Rastafarianism, in no way required its members to wear their hair in dreadlocks, but
going beyond the requirements of his religion, Mr Grayson took the ‘Nazirite vow’ which
provides, amongst other things: ‘As long as he is under the Nazirite vow, he must not cut his
hair or shave. He is bound by the vow for the full time that his is dedicated to the LORD, and
he shall let his hair and beard grow.’ 45
Mr Grayson was incarcerated in Big Muddy Correctional Centre in Illinois, where the
regulations allowed inmates to ‘have any length of hair’ provided that it ‘do[es] not create a
security risk.’ Mr Grayson was ordered to shear his dreadlocks on the basis that they posed a
security risk. The court accepted that even Rastafari could be prevented from wearing their
hair in dreadlocks in justifiable circumstances. However, Big Muddy Correctional Center
specifically allowed Rastafari inmates to wear dreadlocks. Posner J (in a judgment which
included a photograph of Bob Marley to illustrate that ‘dreadlocks can attain formidable length
and density’) held that the prison could not permit ‘only members of sects (even if not limited
to Rastafarians) that “officially” require the wearing of dreadlocks to wear them. Heretics have
religious rights’ (references omitted). Posner J continued to state that, since heresy is not
excluded from the protection of the free exercise clause (similar to section 15(1) of the
Constitution), a belief need only be sincere in order to be protected as an exercise of religion.
A similar approach in Pillay would have seen the court upholding the wearing of a nose stud
as an expression of Hindu faith, while maintaining O’Regan J’s clear and meticulous approach
to cultural expression.
The problematic approach to the overlap between religion and culture aside, Langa CJ’s
judgment is a formidable application and assertion of the right to be different:

(i)

The choice of a comparator

Writing for the majority, Langa CJ considered the comparator to be those learners whose
sincere religious or cultural beliefs or practices are not compromised by the Code, as compared
to those whose beliefs or practices are compromised.

46

This comparator is a political

statement, a deconstruction of the notion that an essentially Western dress code is facially
neutral. It indicates that we as a society have moved beyond the idea of ‘neutrality’, 47 to the
realisation that nothing is neutral. The comparator used by the majority is politically important
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for if we are striving to empower more people, the comparator should be the generally accepted,
mainstream and therefore more powerful group. 48

(ii)

The protection of voluntary practices

The protection of not only mandatory but voluntary practices, is an assertion of individual
autonomy within the context of a diverse society. 49 So, the right to be different includes a
right to choose to express one’s religious beliefs as one chooses:
The protection of voluntary as well as obligatory practices also conforms to the Constitution’s
commitment to affirming diversity. It is a commitment that is totally in accord with this nation’s
decisive break from its history of intolerance and exclusion.

Differentiating between

mandatory and voluntary practices does not celebrate or affirm diversity, it simply permits it.
That falls short of our constitutional project which not only affirms diversity, but promotes and
celebrates it. We cannot celebrate diversity by permitting it only when no other option
remains. 50

This ruling is significant as its effect is to overrule the earlier decision of the Labour Court in
Dlamini v Green Four Security, 51 where a flexible approach by the applicants to the tenets of
their religion was held against them. 52 In the future, applicants’ voluntary practices, which
they subjectively associate with their religions, will weigh as heavily essential tenets of the
particular religion.

(iii)

48

The assessment of fairness in terms of section 14(3) of the Equality Act

This is in contrast with O’Regan J’s choice of the group learners who had been granted exemptions as the

comparator, on her understanding of the school’s rules as ‘neutral’ (Pillay (note 1 above) paras 164 – 165).
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Once discrimination on a specified prohibited ground has been established by the complainant,
then that discrimination is presumed to be unfair. It falls to the respondent to rebut the
presumption that the discrimination is unfair. Section 14(3) of the Equality Act sets out factors
to assist the court (and litigants) in establishing the fairness or unfairness of discrimination.
These factors incorporate the section 36 limitation analysis and further include: the context in
which the discrimination took place, its impact or likely impact on human dignity and on the
complainant specifically, the position of the complainant in society and whether she suffers
from or belongs to a group which suffers from past patterns of discrimination, and whether the
respondent has taken reasonable steps to address the disadvantage or to accommodate diversity.
In Pillay, it was clearly established that the school discriminated against Sunali Pillay
on the basis of religion and culture, and so the discrimination was presumed to be unfair and
therefore unlawful. In determining whether the school’s discrimination against Sunali was
actually unfair (beyond the presumption), the court rejected various arguments advanced by
the school. 53 The school argued, amongst other things, that the discrimination was altogether
not unfair because Sunali had the option of going to another school. The court rejected this
argument, effectively rejecting the school’s ethnocentric argument of ‘assimilate or leave’, as
it effectively proposed the marginalisation of religions and cultures, which is contrary to the
Constitution. 54 Ultimately, on a consideration of a broad number of factors, the discrimination
was held to be unfair and so unconstitutional.
Shortly after the decision of the Constitutional Court in Pillay, the Labour Appeal Court
held the dismissal of five employees of the Department of Correctional Services to be
automatically unfair. 55 The employees were dismissed for contravening the department code
of conduct by wearing dreadlocks (or in the words of the department ‘“Rasta man” hairstyle’) 56
in accordance with their respective religious and cultural beliefs. 57 The court noted that the
purpose of the prohibition against dreadlocks was to achieve neatness, uniformity and
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discipline in the dress and appearance of the correctional officers, with the underlying objective
of improving security and ‘service delivery’. 58 The court criticised the tendency to equate
Western notions of neatness with neatness itself:
Not a single witness testified that the respondents’ hairstyles were not neat. And if the
suggestion is that all dreadlock hairstyles are axiomatically untidy, then the discrimination
appears in not applying the same standard to women (…) These examples of permissible
hairstyles, including military-style short back and sides, reinforce the impression that dominant
or mainstream hairstyles, representing peculiar cultural stereotypes are to be favoured over
those of marginalised religious and cultural groups (…) There is also no rational basis to the
apprehension that Rasta hairstyles lead to ill-discipline. One has only to state the proposition
to realise the unacceptable pejorative stereotyping which its entails. 59

These comments, premised no doubt on the notion of tolerance of difference, point to a need
for us, as a society, to begin to challenge and deconstruct our understanding of discipline,
neatness and overall acceptability. The dress codes of both the Department of Correctional
Services and Durban Girls’ High School enforce a strongly Western (and not neutral) aesthetic,
reflecting a conservative view which shuns diversity in the name of discipline.
The Department of Correctional took the matter on appeal one final time to the Supreme
Court of Appeal. 60 It added a fascinating argument (or leap of logic) that the department was
not concerned with cultural aesthetics, but rather with the faiths of the Rastafarians and intwasa
initiates ‘which require the use of dagga, an illegal and harmful drug, as an integral ritual in
their observance.’ 61 In this way, it was argued (with specific reference to Rastfarians only)
that dreadlocks have a real and not simply a perceived effect on security, discipline and the
overall functioning of prisons as dreadlocks ‘render Rastafari officials conspicuous and
susceptible to manipulation by Rastafari and other inmates to smuggle dagga into correctional
centres.’ 62 This argument was rejected as no proper foundation was laid for what proved to
be no more than a last-ditch attempt to rescue the department’s case. 63 However, the court
noted that the argument was not sustainable on the facts: The respondents had worn their hair
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Ibid paras 47 – 48.

60

POPCRU (SCA decision) (note 55 above). For a detailed discussion on all three POPCRU decisions, see

McGregor (note 35 above) 230 – 239; 243 – 244.
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63

Ibid para 24.
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in dreadlocks for many years and it was not shown that this led to them being manipulated or
co-opted by drug-smugglers. 64 The department’s argument was therefore based solely on
stereotypical notions of Rastafarians, and general wearers of dreadlocks. This is not only
shamefully backward, but is at odds with the constitutional notion of tolerance and the rejection
of social stereotypes to found legal arguments in a constitutional era. 65

(b) Losers in the fight to be different
The most important effect of recognising a right to be different is that, at least in theory,
exemptions from established social norms are permitted. This is significant for the exempted
individuals who may freely express their sincerely held religious or cultural beliefs or personal
preferences.

66

The courts have, however, only given practical effect to the theoretical

possibility of exemptions in cases relating to dress code infringements and same-sex couples.
Section 4(b) of the Drugs and Drug Trafficking Act 140 of 1992 and section 22A(10) the
Medicines and Related Substances Control Act 101 of 1992 prohibit the use or possession of
cannabis, which is categorised as an undesirable dependence-producing substance.

64

Ibid para 25.

65

Hoffman 2001 (1) SA 1 (CC) para 37; Fourie (note 6 above) para 52; National Coalition for Gay and Lesbian

Equality (note 6 above) para 54
66

Based on the majority view in Pillay (note 1 above), the test for whether conduct is protected under the right to

culture is unfortunately based on the purely subjective ‘sincerely held belief’ standard (para 114), despite the fact
that the right to culture only appears in section 31 of the Constitution, which is concerned with associational, and
not individual, liberties. O’Regan J noted that an individual right of enjoyment of culture assumes the existence
of a community that sustains a particular culture (as opposed to religion which need not be associative at all). Her
test incorporates this significant difference between culture and religion: Firstly, the claimant must establish the
practice’s associative quality. Secondly, because an approach to cultural rights must be based on human dignity,
the claimant must show an infringement of her dignity (para 157). O’Regan J’s approach is also preferable
because it is consistent with the earlier jurisprudence of the court, which linked the individual to the community
for the purposes of section 31 so that ‘[i]f the community as community dies, whether through destruction or
assimilation, there would be nothing left in respect of which the individual could exercise associational rights’
(Christian Education South Africa (note 12 above) para 23). Finally, the majority’s approach to individual
expressions of culture reflects the paradoxical liberal understanding of culture, in which ‘culture is
transubstantiated’ so that ‘the same set of beliefs and practices change from the binding power of a collective into
an expression of personal and private idiosyncrasies’ (S Zizek ‘Tolerance as an ideological category’ (2007)
Critical Inquiry 119, 120). Unfortunately, it appears that the sincerely held belief approach is now the ubiquitous
approach to determining if a practice is protected under the constitutional right to culture (see: POPCRU (LAC
decision) (note 57 above) paras 13; 15; 26).
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Exemptions are granted for its use or possession for medical or research purposes, however, no
exemption is granted when its use or possession is inspired by religion. Cannabis is illegal
because of its potential to cause harm in the form of psychological dependence when consumed
in large doses. 67
The Law Society of the Cape of Good Hope considered Mr Prince to not be a fit and
proper person to be admitted as an attorney to the High Court of South Africa because, while
having two previous convictions for possession of cannabis, he further declared his intention
to continue breaking the law.

68

His reason for doing so was rooted in his religion –

Rastafarianism.
As I have already explained, the judges accepted the place of cannabis as a legitimate
feature of Rastafarian rituals, and so recognised that the criminal law limits the religious rights
of Rastafari under the Constitution.

69

At the next juncture (of determining whether the

limitation was reasonable and justifiable in an open and democratic society in terms of section
36 of the Constitution), the majority and minority parted ways. The majority concluded that
an exemption for Rastafari permitting them to possess and use cannabis was not a viable option
in South Africa for practical and international-law reasons. 70 From the practical perspective,
exemptions for religious (Rastafarian) users of cannabis would be too difficult and therefore
unfeasible because there was no objective difference between the general (recreational) use and
the Rastafarian use of cannabis. As a result, law enforcement officials would strain to
distinguish between general and religious users and possessors, and their function of enforcing

67

Prince (note 8 above) paras 24 – 26.
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Ibid para 2. As an aside, it is worth noting that the Law Society has, in the past, refused to admitted or removed

from its roll, people whom history has regarded favourably. In his separate judgment, Sachs J cites the examples
of Nelson Mandela, Shunmugam Chetty and Julius Baker (see footnote 61 at para 170).
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religious beliefs that one chooses to entertain; the right to proclaim these beliefs publicly and without fear of
reprisal (which attaches also to free expression); and the right to manifest such belief by worship and practice,
teaching and dissemination. And further the freedom may be impaired by measures which force people to act or
refrain from acting in a manner contrary to their religious beliefs (para 38).
70

This argument is not of particular concern to this paper, but to explain briefly, the majority held that there is an

extensive trade in cannabis which often begins in South Africa. South Africa has several treaty obligations to
play a role in curtailing the trade of narcotics generally which and weight to the legislative prohibitions concerned
(ibid para 131). This reading of South Africa’s international law obligations was criticised by Sachs J in his
dissenting judgment as being overly simplistic to the point of being misleading (see para 164).
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the legislation and so controlling and punishing drug use would be undermined. 71 Even if the
position of law enforcement officials were to be alleviated through a permit system by which
Rastafari could become card-carrying cannabis-users, the position of Rastafari generally would
remain fragile: The loose organisational structure of the religion did not lend itself to such
regulatory mechanisms and so only ten percent of Rastafari (the percentage who belong to
established houses) in South Africa would benefit. 72 Secondly, the majority considered that a
permit system would be at odds with the freedom of religion itself:
It is the essence of that freedom that individuals have a choice that does not depend in any way
upon the permission of the executive. If cannabis can be possessed and used for religious
purposes, that must be so whether the executive consents or not, and whether the person
concerned is a Rastafari or an adherent of some other religion. 73

This view expressed by the court either reflects inconsistency or a shift in thinking, as five
years later, in Pillay, the court accepted without question a permit system for learner’s
exempted from aspects of the schools uniform regulations: ‘“When exemptions of this sort are
granted, the learner is given a card noting the permission, should any teacher query her noncompliance with the Code of Conduct.’ 74 It is arguable that the Prince rejection on cards as
being at odds with freedom has been impliedly overruled by the court’s unquestioning
acceptance of cards or permits in the subsequent case of Pillay. (It perhaps also shows that the
majority in Prince was clutching at philosophical straws to substantiate a predetermined
decision to find against Mr Prince.)
In any event, the practical considerations which persuaded the court that the limitation
of the right was reasonable and justifiable in an open and democratic society are inconsistent
with its jurisprudence on tolerance and the accepted approach to limitation enquiries under
section 36 of the Constitution. The essence of a limitation enquiry is to determine whether ‘the
constitutional right or the purpose of the limitation ought, in the circumstances of the case, to
be upheld, given the needs and requirements of this society.’ 75 This requires the court to
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Sunali Pillay, was given a ‘laminated card’ to excuse her nose stud in the face of the contrary provisions of the
school dress code.
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African Human Rights Commission 85; see also Currie & de Waal (note 14 above) 164.
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examine the nature of the right that is limited, the importance of the right to an open and
democratic society, the purpose for which the right is being limited, the importance of the
purpose for the society, the extent of the limitation and whether there are less restrictive means
to achieve the purpose. 76 Where the infringement of the right is severe, Govender and du
Plessis note that ‘the scales tip in favour of the applicant who has asserted his or her right.’ 77
The majority in Prince accepted that the infringement was severe, stating that ‘the disputed
legislation places a substantial limitation on the religious practices of Rastafari.’ 78 Despite this,
the majority was easily satisfied with the state’s argument, ultimately attaching a much higher
weight to state inconvenience and goals, than to individual and constitutionally protected
religious pursuits. In his minority judgment, Sachs J noted that this approach of the majority,
which ‘puts a thumb on the scales in favour of ease of law enforcement’, is at odds with ‘the
basic notion of tolerance and respect for diversity that our Constitution demands for and from
all in our society.’ 79
Another aspect of the limitation enquiry involves an assessment by the court of ‘the
likelihood of the purpose being achieved by the limitation (…) The closer the link between the
limitation and purpose, the more likely it is that the court will deem the limitation reasonable
and justifiable.’ 80 There appears to have been no serious examination of this (neither by the
majority nor the minority). 81 Perhaps an examination of the specific prohibition may have
revealed that when the possession and use of small amounts of marijuana are concerned, there
is no objective beyond meeting arrest quotas, and that these arrests are not actually reasonably
linked to the state’s war on drugs and do not provide access to runners, dealers or kingpins.
This could, in turn, have revealed that arrests for possession or use of cannabis constitute no
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An exception is the separate decision of Sachs J who proposed that ‘[a] retreat on the tiny front of sacramental

use by Rastafari of indigenous and long-used dagga might make little if any difference to prosecution of the major
battles against cartels importing heroin, cocaine and mandrax. Indeed the ‘war on drugs’ might be better served
if instead of seeking out and apprehending Rastafari whose other-worldly use of dagga renders them particularly
harmless rather than harmful or harmed, such resources were dedicated to the prohibition of manifestly harmful
drugs’ (Prince (note 8 above) para 154).
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more than raw expressions of power at the expense of harmless and often unharmed users,
aggravating the constitutional violation of freedoms already playing out.
The minority per Ngcobo J adopted a less accommodating approach towards the
state, 82 ultimately finding that it failed to show firstly, that all religious uses of cannabis by
Rastafari (which extend to burning it as incense, but not smoking it) pose a risk of harm, 83 and
secondly, that a religious exemption could not be granted without undermining the objective
of the anti-drug legislation.

84

In being overbroad, the prohibition was unreasonable and

therefore was not a justifiable limitation of constitutional rights. The approach of the minority
reflected how the value of tolerance and so the right to be different, could have a significant
impact on a judicial determination of rights: The minority effectively found against the state
because of the ‘constitutional commitment to tolerance which calls for the accommodation of
different religious faiths if this can be done without frustrating the objectives of government.’ 85
In other words, the right to be different, and the constitutional emphasis on diversity and respect
for it has the potential to set the justification standard very high for government. With this
emphasis on tolerance and a right to be different as the lodestar, the minority concluded that
the risks associated with granting exemptions for religious users of cannabis are not so great
and unmanageable that they should permit a limitation on the freedom of religion (in fact, two
exemptions for scientific and medical use already existed). 86 It is in fact possible to minimise
the risks. 87 The acceptance by the minority that the state be inconvenienced by, and the
requirement that it ‘walk the extra mile’ 88 for, religious beliefs accords with the constitutional
commitment (albeit implicit) to tolerance and difference. 89

(c) Conclusion
82

Sachs J in separate judgment captured the disjuncture perfectly, articulating ‘the real difference’ between the

majority and minority judgments as a difference in respect of ‘how much trouble each feels it is appropriate to
expect the state to go to in order to accommodate the religious convictions and practices of what in this case is a
rather small and not very popular religious community’ (ibid para 149).
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Despite the jurisprudential high-point of Pillay, we would be wrong to assume that Sachs J’s
‘golden thread’ 90 has found its way into all decisions concerned with people’s differences. In
fact, the majority of judges in the Constitutional Court gave no indication that they would have
decided Prince differently with the benefit of Sachs J’s philosophical approach sinking in. The
vastly different Pillay court 91 in fact clarified that the discrepancies between Miss Pillay and
Mr Prince’s cases were such that the cases should have been decided differently. The
discrepancies do not however, come down to questions of law, but to the politics of dress
compared to the politics of drugs. The facts of Pillay, specifically, the harmless nature of a
nose stud, made it easy to accommodate religion and/or culture. It is easy to understand that
the Constitutional Court was daunted by the polycentric issues facing it in Prince, which ranged
from medical to religious, from law enforcement

92

to foreign relations stemming from

government’s international obligations in respect of the narcotics trade. These areas of
knowledge are hardly within a court’s expertise and it predictably and superficially glossed
over such issues. Additionally, as the court in Pillay noted, reasonable accommodation is
particularly appropriate in specific localised contexts, such as an individual workplace or
school, where a reasonable balance between conflicting interests may more easily be struck. 93
Prince concerned South Africa in its territorial entirety. 94 Although the Constitutional Court’s
approach to gender and its ‘othering’ of women is not the subject of this paper, it is worth
noting that the decisions of the majorities in Volks and Jordan gave no indication of being
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political lines. It could have been decided differently, and opened doors for creative legislative reform on a
politically, medically, and economically charged subject (see, for example, legislative reforms in California,
Uruguay and the Netherlands). However, du Plessis makes the important point that the Prince decision was
ultimately flawed not because of the court’s approach to the Drugs and Drug Trafficking Act, but rather because
the court’s failure to address the heart of the dispute, and what really was at stake for Mr Prince: not his right to
smoke cannabis, but rather ‘his career prospects as an attorney aspirant’ (du Plessis (note 34 above) 390; 406).
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swayed by the language of ‘difference’ in those cases, and these are amongst the least
progressive of the court’s decisions concerning ways of life. 95
The Constitutional Court has failed to draw on foreign law, and to also engage with it 96
despite the fact that South Africa is certainly not the only diverse society, nor is it uniquely
diverse. 97 Secondly, the various shortcomings in our jurisprudence, specifically Lawrence,
Prince and Pillay, ought to draw our interest outwards and consider how other constitutional
societies, also coming to grips with the reality of diversity, manage difference. 98 For example,
England has only recently begun seriously grappling with religious and thought freedom as its
Human Rights Act was only passed in 2000, around the same time that our jurisprudence on
individual freedom started developing. 99 Perhaps it is only Europe that bears few similarities
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with South African on this topic: Although the European Union system generally also protects
individual freedoms,

100

in the interest of either secularism or based on the margin of

appreciation, it has deferred to national governments’ choices even where these impact
religious freedoms.

101

Most notably (and controversially) the European Court on Human

Rights has dismissed, on the basis of secularism, an educator’s claim that a prohibition on the
wearing of headscarves when instructing learners denied her right to religious freedom, 102 and
has dismissed on the basis of the margin of appreciation prohibitions of the same nature on
learners and students. 103 On the other hand, Europe has, like South Africa, ‘elevated freedom
of religion to the rank of a substantive right under the [European Convention on Human
Rights]’. 104
Indeed, the jurisprudence is worrying: It tells applicants that if their assertions of rights
are rooted in sexual orientation or purely aesthetic dress, then they will be successful.
However, if they are asserting difference on any other basis, these will not be ‘tolerated’.

Act, 1976 to protect the practices and traditions of Sikhs and Jews (Mandla (Sewa Singh) v Dowell Lee [1983] 2
AC 548 and Simon v Brinham Associates [1987] ICR 596, respectively) as to discriminate against these
‘communities recognisable by ethnic origins’ and with ‘long shared histor[ies]’ and ‘cultural traditions[s] of [their]
own’ is an indirect form of racial discrimination. The Act, however, had its limits and could not be stretched to
protect the communities associated with new religions, such as Rastafarianism, (Crown Suppliers (Property
Services Agency) v Dawkins [1993] IRLR 284). As an aside, it is for this reason (the existence of the Human
Rights Act which in many cases supersedes the Race Relations Act) that the court in Pillay ought to have rejected
the first respondent’s empty and desperate reference to the Race Relations Act and related jurisprudence on
religion.
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IV

THINKING OF DIFFERENCE AS POLITICS, NOT RIGHTS

The most important effect of recognising a right to be different is that, at least in theory,
exemptions from established social norms are permitted. This is significant for the exempted
individuals who may freely express their sincerely held religious or cultural beliefs or personal
preferences.

105

The Constitutional Court has, however, only given practical effect to the

theoretical possibility of exemptions in cases relating to dress code infringements and samesex couples, and has shown itself to be uncomfortable with heterosexual manifestations of
difference and with cultural and religious expressions which go beyond dress. The case for
religious or cultural adherents claiming exemptions from dress codes is assisted by (i) the fact
that (correctly or incorrectly) they need only show a ‘sincerely held belief’ in the practice,
without meeting an objective standard; and (ii) the ruling of the Constitutional Court that
localised contexts lend themselves more easily to exemptions. The jurisprudence provides that,
where dress is concerned, the state (or other guardian of the dress code) will be required to
meet a very high standard to justify a failure to grant an exemption to religious or cultural attire
because the constitutional commitment to diversity and tolerance means that enforcing
uniformity can no longer be regarded as a legitimate governmental objective. In addition, this
commitment to tolerance also occasions a reassessment of our ideas of discipline, neatness and
whatever else these dress codes purport to uphold. The victory is indeed an important one, as
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to culture is unfortunately based on the purely subjective ‘sincerely held belief’ standard (para 114), despite the
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under the constitutional right to culture (see: POPCRU (LAC decision) (note 57 above) paras 13; 15; 26).
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the exemption is the mode by which the excluded affirm their inclusion, on their own terms.
However, the approach of the court to questions of difference needs to be clarified in order for
the court to properly address many other religious and cultural practices with a public impact,
including the Islamic call to prayer (or azaan), African slaughter rituals, 106 and the use of
fireworks by Hindus at Diwali.
Going forward, it may be useful for the court to shift away from the language of
tolerance, and towards an appreciation of underlying politics in assertions of difference. 107 To
date, politics has remained in the background, which is inappropriate in cases of this nature.
As I have already discussed, dress codes are never culturally neutral: For example, a school
uniform regulation which allows female learners to have long hair subject to the requirement
that it is tied back, while learners are simultaneously punished for having dreadlocks is
culturally biased. 108 The politics of African hair loom large. A policy which casts dreadlocks
(i.e. natural and long African hair) as a prohibited and thus undesirable mode of dress reinforces
the notion that African-ness amounts to inadequacy and degeneration. The Constitutional
Court has, at times, recognised underlying politics and has woven these observations into
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27417/95 ECHR 2000-VII) the European Court on Human Rights held that ‘the failure to grant a religious
community access to meat from animals slaughtered in accordance with religious prescriptions’ interferes with
the right to religious freedom under article 9 of the European Convention on Human Rights. Presumably, in the
light of legislative intervention. The KwaZulu-Natal High Court has been similarly progressive in seeing through
an application for an interdict against the bare-handed killing of a bull known as umkhosi wokweshama as being
based on misinformation rooted in intolerance (Stephanus Smit NO v His Majesty King Goodwill Zwelithini
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occupier of land in terms of the Extension of Security of Tenure Act 62 of 1997 lost the right to bury her son on
the land which they both lawfully occupied based on the apparently superior private property rights of the (white)
landowner (para 49). A detailed critique of the judgment, and its obvious subjugation of historically black rights
in favour of historically white rights is provided by du Plessis in his article on religious othering (du Plessis (note
34 above) 391 – 393). Matters of this nature will also require courts to investigate African religious practices and
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judicial determinations. As Langa CJ noted in Pillay, and this can be applied to most dress
codes in South African society:
The norm embodied by the code is not neutral, but enforces mainstream and historically
privileged forms of adornment, such as ear studs which also involve the piercing of a body part,
at the expense of minority and historically excluded forms. 109

In his dissent in S v Lawrence, Sachs J noted:
[A]ny endorsement by the state today of Christianity as a privileged religion not only disturbs
the general principle of impartiality in relation to matters of belief and opinion, but also serves
to activate memories of painful past discrimination and disadvantage based on religious
affiliation. 110

Another important reason for localising the debate under the banner of politics is that courts
would also be able to address non-religious questions of difference. The present narrow scope
for granting exemptions raises the question of the position of heathens, seeking to express
themselves on their own terms. Patrick Lenta argues that the significance of the sincerely held
belief approach is that it guards against ‘charlatans’ who ‘may be tempted, for tactical purposes,
to misrepresent as religiously or culturally motivated their insistence on acting contrary to the
rules.’ 111 But should atheists and agnostics, wishing to make political statements, be excluded
from the realm of exemptions by virtue of their being free of the constraints of organised
religion? For example, a staunch believer in Black Consciousness philosophy may seek to
grow his hair into an Afro on the basis that he sincerely believes that this is an essential
component of his identity as a Black man. The courts have already accepted that the standard
to be used in the cases of religion and culture is the subjective notion of a sincerely held belief.
It would be unfair to deviate from that when adjudicating the other aspects of section 15(1) of
the Constitution – namely, the rights to freedom of belief and freedom of conscience. It would
also constitute a return to apartheid-era reasoning which glorified religious beliefs, yet ignored
conscientious (political) objectors to conscription. South Africa’s jurisprudence on difference
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will only be truly progressive if it accepts that important and meaningful beliefs can be formed
in the absence of any promise of heaven or fear of hell. 112 The meaning and scope of the terms
‘belief’ and ‘conscience’ under section 15(1) of the Constitution would need to be explored in
greater detail to determine whether a sincerely held philosophical or political belief warrants
an exemption from a particular dress code. 113
Politics will also assist the court in determining more difficult religious expressions.
Lenta notes that it is likely that schools would be required to grant Muslim students an
exemption to wear a hijab, which is a headscarf covering a women above the neck until her
hairline, while leaving the face fully open. 114 A more difficult question would be whether a
Muslim woman who believes that wearing the far more concealing niqab or burqa is an
essential part of her Muslim faith and identity should be granted an exemption from a dress
code which requires (directly or indirectly) that her face be fully visible. Of course, South
Africa is not in the same political frame of mind in relation to Islam as the United Kingdom
where it was held that it would be unreasonable to expect a school to grant exemptions for
female learners to wear these face-concealing devices.
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However, South African courts

would still have to grapple with the questions of subjugation and equality which surround the
niqab and burqa themselves. These particular veils are in many circles (beyond liberal circles)
viewed as fundamentally oppressive. 116 Would liberal multiculturalism permit the expression
of a culture which is shown to be anti-liberal in the sense that it oppresses women and that it is
based on the wearer’s lack of choice? If the courts hold that a niqab or burqa should be
permitted only when it is worn out of choice, there is the political concern that when this item
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is worn out of choice, it ceases to be a sign of belonging to the Muslim community and becomes
an expression of idiosyncratic individuality, which others are required to tolerate.
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Difference is not a legal concept, and so courts adjudicating difference should not
confine themselves to a strictly legal conception of a ‘right to be different’. Rather, the ‘right’
must be treated as a political statement based on a rejection of the essentialism which
characterises officials even in a post-apartheid pro-diversity set up. Underlying the approach
of the courts to clothing is the political view that dress codes should not be allowed to function
as a form of racial oppression, which uses the political power of dress to subjugate and
marginalise non-Western forms of expression and impose one culture on another, perpetuating
a prolonged colonial/apartheid mindset as articulated by Steve Biko:
The advent of Western Culture has changed our outlook almost drastically. No more could we
run our own affairs. We were required to fit in as people tolerated with great restrained in a
western-type society. We were tolerated simply because our cheap labour is needed. Hence
we are judged in terms of standards we are not responsible for. Whenever colonialism sets in
with its dominant culture it devours the native culture and leaves behind a bastardised culture
that can only thrive at the rate and pace allowed it by the dominant culture. This is what has
happened to the African culture. It is called a sub-culture purely because the African people in
the urban complexes are mimicking the white man rather unashamedly. 118

Following Biko’s analysis, a refusal to adhere to the set Western standard is an assertion of,
not just individuality, but political relevance. The judicial decisions of this epoch reflect this
strong political content – and this is not bad, for law without the infusion of politics is without
context and without relevance to the concerned society. On this basis, the position of irreligious
statements of dress should be taken seriously, and constitutionally protected.
It appears, however, that legal academics are also not ready for challenges to authority
on the basis of politics. In addition to Lenta’s reference to ‘charlatans’, is the criticism that the
court sanctioned Pillay’s failure to ask the school for permission to pierce her nose, describing
it as a lack of respect for authority and a ‘minor act of rebellion’. 119 The failure to conceive
of a minor’s (minor) rebellion against a Judeo-Christian authority seeking to impose its valuesystem on society, as a political act that warrants protection under the Bill of Rights, reveals
that South African law is a long way from being truly progressive.
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